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Preface. 


The  original  design  of  Hay  ward  and  Hazleton  to  publish, 
in  convenient  form,  the  decisions  of  the  old  Circuit  Court  for 
the  District  of  Columbia,  made  during  that  period  of  its 
history  which  dates  from  the  issue  of  the  last  volume  of 
Cranch,  in  1840,  to  the  abolition  of  the  Court  by  the  Act  of 
Congress,  approved  March  3d,  1863,  is  complete  and  is 
concluded  in  this  volume,  to  be  designated  7th  U.  S.  Circuit 
Court  Reports  for  the  District  of  Columbia  and  2d  Hay  ward 
and  Hazleton's  Reports  of  the  United  States  Circuit  Court 
for  the  District  of  Columbia. 

These  two  volumes  of  reported  cases  have  been  compiled 
and  printed  from  manuscripts  of  the  original  records  of  the 
cases  themselves,  as  found  on  file  in  the  Court  archives  in  the 
City  Hall,  and  are,  therefore,  commended  to  the  public,  and 
to  the  profession,  for  their  accuracy. 

As  will  be  seen  by  their  perusal,  we  have  prefaced  each 
case  with  a  carefully  prepared  syllabus  intended  to  present  an 
accurate  synopsis  of  the  material  points  therein  passed  upon 
by  the  Court. 

Some  of  these  decisions,  such  as  involve  important  con- 
stitutional questions  and  proceedings  in  mandamus,  may 
serve  the  profession  and  the  Courts  as  precedents  in  future 
adjudications. 

The  organization  of  this  Court  consisting  of  one  Chief 
Judge  and  two  Assistant  Judges,  followed  very  closely  upon 
the  organization  of  the  Government  itself.  Congress  con- 
ferred upon  it,  by  the  Act,  which  created  it,  a  broad  and  well 
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defined  jurisdiction.  They  gave  it  rank  and  legal  power 
co-equal  with  the  Circuit  Courts  of  the  United  States.  They 
expressly  conferred  upon  it,  **  cognizance  of  all  crimes  and 
offences  committed  within  said  District,  and  all  cases  in  law 
and  equity  between  parties,  both,  or  either  of  which  shall  be 
resident,  or  be  found  within  said  District,  and  also  of  all 
actions  or  suits  of  civil  nature  at  common  law  or  in  equity,  in 
which  the  United  States  shall  be  pfaintiffs  or  complainants, 
and  of  all  seizures  on  land  or  w^ter,  and  all  penalties  or  for- 
feitures made,  arising  or  accruing  under  the  laws  of  the 
United  States.'' 

The  territorial  jurisdiction  of  the  Court  originally 
embraced  the  Counties  of  Washington  and  Alexandria,  and 
the  waters  of  the  Potomac  coursing  between  them,  and 
forming  the  District  of  Columbia.  The  latter  has  now  within 
its  limits  the  County  of  Washington ;  the  County  of  Alexan- 
dria having  been  receded  back  by  Congress  to  the  State  of 
Virginia. 

The  Court  was  created  by  an  Act  of  Congress,  approved 
by  President  Adams,  as  early  as  February  27th,  1801,  at  a 
period  when  the  judicial  power  of  the  Government  was  in  its 
infancy,  and  exercised  the  jurisdiction  conferred  upon  it  by 
law,  and  administered  justice  upon  the  rights  and  property  of 
men  for  more  than  a  half  century  of  its  history. 

Its  Judges  ranked  well  as  jurists,  while  some  still 
merit  and  receive ,  distinguished  consideration  for  the  skill 
they  evinced,  and  the  contributions  they  made  to  American 
jurisprudence. 

It  will  be  found  that  lawyers,  of  great  learning  and 
ability  took  part  in  these  proceedings,  in  some  instances 
distinguished  talent  in  the  profession  from  the  States 

This  work  has  not  been  one  of  profit,  and  we  shall 
scarcely  realize  enough  out  of  the  sale  of  the  entire 
edition  issued  to  pay  the  expenses  incurred  in  its  publication, 
but  this  is  immaterial,  as  we  shall  find  our  compensation 
largely  in  the  pleasure  afforded  us  in  thus  rescuing  from 
practical  oblivion  decisions  of  merit  and  value,  as  we  believe, 
to  the  profession  and  to  the  community. 
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TBRMS    COVERED    BY    THIS    REPORT. 


Jttdg-e^  of  tl)e  CirCQit  Coart: 

Chief  Judges 
Hon.   WILLIAM  CRANCH 

Died  September  i,  1855. 

Hon.  JAMES  DUNLOP 

Appointed  December  7, 1855. 
Associate  Judges 

Hon.  JAMES  S.   MORSELL 
Hon.  JAMES  DUNLOP 

Appointed  Chief  Judge. 

Hon.   WILLIAM   M.  MERRICK 

Appointed  December  4,  1855. 


jQdg-e  of  tl)e  Criminat  Coart: 

Hon.   THOMAS  H.   CRAWFORD 

Died  January  27,  1863. 


Jadge^  of  tl)e  OrpI)an5'  Coart 

Hon.  NATHANIEL  P.  CAUSIN, 

Resigned. 

Hon.  WILLIAM  F.  PURCELL 

Appointed  December  22,  1848. 


ERRATA. 


Make  the  fifth  line  of  the  syllabus  on  page  i  read  **  if  they 
turn  out  not  to  be  current/* 

The  fourteenth  line  of  the  syllabus  on  page  24  read  "months 
or  noiy  provided  such  extra  work." 

The  fifth  line  of  the  syllabus  on  page  35  read  *  'posts  double 
rations  among  them  being.'* 

In  line  19,  page  106,  read  **  Doe  *'  instead  Doc. 

In  the  fourth  line  from  the  bottom  of  page  171  the  figures 
1855  should  read  **  1835.** 

The  first  and  second  lines  of  the  syllabus  on  page  280  should 
read  **  15th  clause  of  the  8th  Section  of  Article  I  of  the  Con- 
stitution of  the." 

In  the  fourteenth  line  from  the  bottom  of  page  333  the 
figures  1806  should  read  **  1856." 

In  the  first  line  on  page  354  the  figures  1851  should  read 
"1831." 

In  the  fifth  line  on  page  355  the  word  graven  should  read 
**  gravamen.*' 

The  word  upon  in  the  last  line  but  one  in  the  syllabus  on 
page  374  should  read  **  open." 

The  word  collatterly  in  line  18,  page  406,  should  read 
••collaterally." 

Wherever  the  name  McCommick  appears  as  the  defendant 
in  the  case  of  Green  vs.  McCommick,  make  it  read  **  McCor- 
mick." 


REPORTS  OF  CASES 

DSCIDSD  IN  THB 

Gircuib  Courb  o^  bt)e  Disbricb  of  Colun)t>iay 

FOR  THE 

COUNTY   OF  WASHINGTON; 

MARCH  TfeRM,  1850. 

Wii^UAM  Cranch,    Chief  Judge;  James  S.  Morsbi^l  and  Jambs 

DuKi^OP,  Associate  Judges. 


Prescilla  Wilkinson, 

Executrix  op  George  Wilkinson,  Deceased, 

vs, 
William  H.  Williams. 

At  Law.    Decided  January  10,  1850. 

Action  of  Debt, 

Where  a  party  takes  bank  notes  satisfaction  of  the  jury,  that  the^ 

in  payment  for  goods  sold  upon  buyer  of  the  goods  knew  that  said 

the  understanding  that  he  should  notes  were  issued  to  defraud  the 

return  the  notes  to  the  purchaser  public,  and  were  worthless  at  the 

if  they  turned  out  to  be  incurrent,  time  the  bargain  was   made,    in 

Held,  that  the  seller  could  not  which  case  the  jury  would  be  au- 

maintain  his  action  for  the  price  thorized  to  disregard  the  notes  in 

of  the  goods,  unless  he  return  or  payment  and  return  the  verdict 

offer  to  return  the  notes  before  for  the  price  of  the  goods,  as  if  no 

action  brought.     Unless  it  shall  notes  had  been  g^ven. 
appear  from  the  evidence,  to  the 

John  Marbury,  Esq.,  for  the  plaintiflF. 

R.  G.  CoxE  and  H.  May,  Esqs.,  for  the  defendant. 

This  action  was  brought  by  the  plainti£f  as  executrix  of 
the  estate  of  George  Wilkinson,  deceased,  for  theipric^  of  a 
negro  man,  the  slave  of  the  deceased.  The  deceased  re- 
ceived $600  in  notes  of  the  Commercial  Bank  of  iMillington, 
State  of  Maryland,  with  the  understanding  that  if  the  notes 
ttUBed  out  not  to  be  good  that  they  could  be  returned  and 
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the  defendant  would  make  them  good.  The  notes  were 
worthless  and  good  for  nothing;  that  the  deceased  offered  to 
return  the  notes,  and  that  the  defendant  refused  to  take  back 
the  said  notes  and  make  them  good.  That  not  regarding  his 
promise,  and  undertaking,  but  contriving  to  injure  and  defraud 
the  said  plaintiff,  hath  not  yet  accounted  with  or  paid  the 
plaintiff  the  sum  of  six  hundred  dollars  or  any  part  thereof. 

The  sale  was  made  September  25,  1840.  The  Bank  of 
Millington,  Md.,  failed  October  10,  1840.  $530  of  the  notes 
were  produced  in  open  court  and  tendered  the  defendant. 

Mr.  Marbury,  for  the  plaintiff,  cited  the  following  points 
and  authorities. 

Starkie,  in  his  work  on  evidence,  2d  vol.,  part  4,  p.  95, 
says:  **If  a  bill  be  given  in  payment  of  goods,  and  there  be 
no  agreement  as  to  time,  and  it  turns  out  to  be  worthless,  an 
action  may  be  commenced  immediately.'* 

Lord  Kenyon  says  in  Steadman  vs,  Gooch,  i  Esp.,  5; 
**If  such  bill  or  note  is  of  no  value  he  may  consider  it  as  waste 
paper,  and  resort  to  his  original  demand,  and  sue  the  debtor 
on  it.'*  He  says  in  Puckford  vs.  Maxwell,  6  Dum.  and  East, 
53:  **If  the  bill  which  is  given  ip  payment  do  not  turn  out  to 
be  productive,  it  is  not  that  which  it  purports  to  be  and  which 
the  party  receiving  it  expects  it  to  .be,  and  therefore  he  may 
consider  it  a  nullity,  and  act  as  if  no  such  bill  had  been  given 
at  all.'* 

See  Ellis  vs.  Wild,  6  Mass.,  321;  Wiseman  e^  al,  vs, 
Lyman,  7  Mass.,  286;  People  z/j.  Howell,  4  Johns.  N.  Y.,  296; 
Johnson  vs.  Weed,  9  idem,  310.  Where  the  article  of  sale 
is  warranted  it  seems  that  the  vendee  is  entitled  to  prove  the 
inferiority,  and  the  breach  of  the  warranty.  2  Starkie  on  Ev. , 
part  4,  p.  645,  and  the  case  cited,  viz.:  Hunt  vs.  Silk,  5 
East.,  452;  Connor  vs.  Henderson,  15  Mass.,  319;  Thornton 
vs.  Wynn,  12  Wheat.,  183. 

See  also  Curtis  vs.  Hannay,  3  Esp.,  83,  and  Grimaldi  vs. 
White,  4  Esp.,  95;  Franklin  vs.  Long,  7  Gill  and  Johns.,  407, 
as  to  the  return  of  the  goods  as  soon  as  the  breach  of  warranty 
is  discovered. 

The  count  for  money  had  and  received  may  also  be  sup- 
ported upon  a  consideration,  which  failed  as  where  payment 
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has  been  innocently  made  in  counterfeit  notes  or  coins,  if  the 
plaintiff  has  offered  to  return  them,  within  a  reasonable  time- 
2  Greenleaf  on  Ev.  §124,  and  cases  there  cited. 

A  payment  received  on  forged  paper,  or  in  any  base  coin 
is  not  good,  and  if  there  be  no  negligence  in  the  party,  he 
may  recover  back  the  consideration  paid  for  them,  or.  sue 
upon  his  original  demand.  U.  S.  Bank  vs.  Bank  of  Ga.,  10 
Wheaton,  333,  and  cases  cited  by  Justice  Story. 

Counsel  for  the  defendant  made  the  following  points 
as  to  averring  fraud  in  the  declaration. 

Fraud  consists  in  intention,  as  a  fact  to  be  averred. 
Stuart  vs.  Wilkins,  i,  Doug.  R.  18;  Moss  vs.  Riddle,  5 
Cranch,  351. 

As  to  returning  an  unsound  thing,  see  Fielder  vs. 
Starkin,  i  H.  Black,  19. 

Assumpsit  will  not  lie  where  there  is  a  fraud,  the  action 
must  be  trover  or  deceit.     Ferguson  vs,  Carrington,  3  Car. 

6  P.,  457,  &  14  Eng.  Com.  L.  R.,  387;  Slater  <?/  al.  vs. 
West.,  14  Eng.  Com.  L.  R.,  330;  Ferguson  ei  al,  vs.  Car- 
rington, 9  Bar.  &  Cr.  59;  Thompson  vs.  Bond,  i  Camp.  4; 
Read  vs,  Hutchinson,  3  Camp.,  352. 

An  executed  consideration,  whereon  the  law  implies  a 
promise  to  pay  on  request,  as  upon  an  account  stated,  is  not 
sufficient  to  support  a  promise  to  pay  at  a  future  day. 
Hopkins  etux  vs,  Logan,  5  M.  &  W.,  241;  Kaye  vs.  Button, 

7  M.  &  G.,  807. 

Where  the  defendant  knew  the  bill  of  exchange  given 
for  goods  was  worthless  at  the  time  of  purchase,  assumpsit 
was  held  not  to  be  the  remedy.  Read  vs,  Hutchinson,  3 
Camp.,  352;  Thompson  vs.  Bond,  i  Camp.,  4. 

Assumpsit  on  an  implied  contract. 

The  law  does  not  imply  contracts  where  facts  are  in- 
consistent with  contracts  when  implied.  Where  facts  show  a 
fraud,  and  that  is  to  destroy  the  contract,  then  there  can 
be  no  fact  on  which  a  contract  can  be  iifiplied,  but  quite  the 
contrary;  the  implication  is  forbidden.    • 

Assumpsit  for  money  had  and  received  can  only  be  for 
the  actual  amount  of  the  sale  by  the  defendant. 
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Where  there  is  a  special  count  and  a  general  count  for 
goods  sold,  plaintiff  may  abandon  his  special  count,  but  not 
when  his  proof  show  the  goods  were  delivered  under  the 
special  agreement  still  subsisting.  Raymond  ei  aL  vs, 
Beamard,  12  Johns.  N.  Y.,  274;  Jennings  vs.  Camp,  13* 
idem,  94;  Robertson  vs,  Lynch,  18  idem.  451;  Clark  vs. 
Smith,  Ibidem,  326;  Perkins  z'5.  Hart,  Ex.  11  Wheaton,  237. 

If  the  contract  is  affirmed  it  must  be  as  made,  and  the 
party  cannot  recover  on  a  promise  implied  different  from  the 
one  made.  The  notes  were  not  worthless  at  the  time  of  the 
contract,  and  he  only  tendered  a  part  of  them.  The  tender 
of  a  part  affirms  the  contract  made. 

The  following  exceptions  were  made  in  the  course  of  the 
trial: 

I  St.  The  plaintiff  to  support  the  issues  on  his  part  joined 
offered  to  read  to  the  jury  a  commission  issued  in  this  cause, 
together  with  the  depositions  taken  in  pursuance  thereof,  to 
the  reading  of  which  disposition  the  defendant  objected, 
because  of  the  execution  thereof,  but  the  Court  permitted  the 
same  to  be  read. 

Marbury,  in  reply,  stated:  ist.  The  oath  is  signed  by 
J.  Milbum,  J.  P.,  J.  P.  meaiis  Justice  of  the  Peace.  2nd. 
The  Commissioners  certify  that  they  took  the  oath. 

2nd.  The  plaintiff,  to  maintain  .the  issue  on  her  part, 
offered  Ebenezer  Rodbird,  a  competent  wi1;ness,  who  testified 
that  during  the  years  1839  and  1840  he  was  employed  by  the 
defendant  to  purchase  negroes  for  him  in  the  States  of  Mary- 
land and  Virginia;  that  the  mode  of  business  between  the 
said  witness  was  as  follows:  Williams  placed  in  the  hands  of 
witness,  from  time  to  time,  various  sums  of  mpney,  to  be 
employed  by  him  in  the  purchase  of  negroes,  for  which  he 
allowed  witness  compensation;  that  he  took  the  bills  of  sale 
and  receipted  on  the  purchase  of  the  negroes  in  the  name  of 
the  defendant,  and  delivered  the  negroes  and  evidence  of 
purchase  to  the  defendant  from  time  to  time;  that  the  business 
and  employment  of  the  defendant  was  a  trader  in  negroes; 
that  witness  paid  for  the  negroes  in  the  identical  money 
placed  in  his  hands  by  the  defendant,  and  on  being  asked  by 
the  defendant's  counsel  if  his  authority  as  agent  of  defendant 
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was  in  writing,  said  he  had  no  authority  written  or  verbal, 
except  what  is  contained  in  the  receipts  given  by  him  to  the 
defendant,  which  he  produced  in  form  as  follows: 

Received  of  Wm.  H.  Williams  ten  hundred  dollars,  to  be 
laid  out  in  negroes,  or  returned  when  wanted. 

June  1 6th,  1839. 

Another  for  two  thousand  dollars,  another  for  twelve 
hundred  dollars,  and  another  dated  August  25th,  1840,  for 
six  hundred  dollars. 

And  thereupon  the  said  plaintiff  offered  to  read  the  deposi- 
tions with  the  above  receipts,  to  the  reading  of  which  the 
defendant  objected. 

3rd.  Whereupon  the  defendant  prayed  the  Court  to 
instruct  the  jury  as  follows:  If  the  jury  shall  further  believe, 
from  the  same  evidence,  that  at  the  time  of  alleged  sale  of  the 
negro  man  by  the  said  Wilkinson  to  defendant,  that  it  was 
agreed  between  the  said  parties  that  in  case  the  Millington 
bank  notes  then  paid  and  received  should  prove  worthless  or 
not  good,  the  former  should  return  them  to  the  defendant, 
who  was  then  to  make 'them  good,  then  the  plaintiff  is  not 
entitled  to  recover  upon  the  common  counts,  which  the  Court 
refused  to  give  except  with  the  qualification  as  follows: 

If  upon  the  whole  evidence  the  jury  should  believe  that 
the  payment  in  Millington  notes  formed  no  part  of  the  con- 
tract of  sale  of  the  negro  man  Frisby,  but  was  collateral 
thereto;  and  shall  further  find  that  the  defendant  on  the  25th 
of  September,  1840,  purchased  of  the  said  Wilkinson,  in  his 
lifetime,  the  said  negro  man  Frisby,  at  and  for  the  price  and 
sum  of  $600,  and  paid  for  him  in  said  notes  of  the  Com- 
mercial Bank  of  Millington;  and  if  they  shall  further  find 
that  said  notes  was  issued  by  certain  individuals  using  the 
said  name  of  said  bank,  and  for  the  purpose  of  deceiving  and 
defrauding  the  public;  and  if  they  shall  further  find  as  afore- 
said that  the  said  defendant  knew  of  the  existence  of  said 
fraud  before  the  said  purchase,  and  in  such  known  case 
passed  said  notes  to  said  Wilkinson;  and  further  that  the 
said  George  Wilkinson,  on  the  discovery  of  said  fraud,  re- 
turned said  notes  or  tendered  them  to  the  said  defendant,  or 
shall  satisfy  the  jury  that  said  notes  were  entirely  destitute 
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of  value  at  the  time  said  fraud  was  discovered,  then  the  pass- 
ing of  said  notes,  if  passed  bx  the  agent  of  the  defendant  to 
said  George  Wilkinson,  was  no  payment  for  the  purchase 
of  said  negro,  to  prevent  the  plaintiff  from  recovering  in  this 
action. 

The  above  was  granted  by  the  Court. 

To  which  refusal  to  instruct,  as  prayed  by  the  defendant, 
as  well  as  to  the  instruction  with  the  qualification  aforesaid 
granted,  the  defendant  excepts. 

4th.  In  the  progress  of  the  trial  of  this  cause,  upon  notice 
from  the  plaintiff  to  the  defendant  to  that  effect,  the  de- 
fendant produced  and  gave  to  the  plaintiff's  counsel  the  said 
letter  from  said  Wilkinson  to  defendant,  dated  the  18th  of  Oct. 
1840,  and  postmarked  by  said  Wilkinson  himself,  who  was 
then  postmaster  at  the  place  where  it  was  written,  dated  and 
mailed  October  26th,  and  after  said  letter  had  been  given  in 
evidence  to  the  jury,  the  following  instructions  were  given: 

If  the  jury  shall  believe  from  the  whole  evidence  afore- 
said that  the  plaintiff's  testator,  George  Wilkinson,  at  the 
time  of  selling  the  said  negro  man  in  the  declaration  men- 
tioned, applied  to  Mr.  Agustus  R.  SoUers  for  his  opinion, 
whether  or  not  the  notes  offered  by  Rodbird  in  payment  were 
good,  and  received  from  him  the  reply  that  there  could  be  no 
doubt  about  the  money,  received  it  as  payment  of  said  negro 
upon  this  assurance  only,  then  the  plaintiff  is  not  entitled  to 
recover  on  the  special  count  in  the  declaration,  notwithstanding 
the  jury  shall  also  believe  that  said  Wilkinson  afterwards 
stated  to  said  Rodbird  that  in  a  short  time  he  should  go  to 
Baltimore,  and  if  he  ascertain  the  notes  were  not  good  he 
should  return  them,  to  which  said  Rodbird  assented. 

And  further,  that  upon  said  testimony  plaintiff  cannot 
recover  on  the  special  count,  unless  the  plaintiff  shall  further 
prove  that  said  Wilkinson  did,  within  a  reasonable  time, 
notify  said  defendant  that  the  notes  which  had  been  paid  him 
were  not  good,  and  had  returned  said  notes,  or  offered  to  re- 
turn them. 

The  above  was  given  by  the  Court. 

If  the  jury  shall  believe  from  the  said  evidence  that  at 
the  time  of  negotiating  the  sale  of  the  said  negro,  and  before 
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the  consttmmation  of  the  same,  and  "before  the  said  Wilkinson 
would  agree  to  receive  payment  for  the  said  negro  man  in  the 
notes  of  the  Commercial  Bank  of  Millington,  the  said  Rodbird 
promised  the  said  Wilkinson  that  should  said  money  not  be 
passable  in  the  City  of  Baltimore,  when  he,  the  said  Wilkinson 
sent  it  there,  he,  the  said  Rodbird,  bound  himself  to  make  it 
good  to  said  Wilkinson  in  other  funds;''  that  then  it  was 
incumbent  on  said  Wilkinson  to  send  said  money  to  Baltimore 
in  a  reasonable  time,  and  if  on  sending  it  he  found  that  it  was 
not  passable,  to  give  by  the  earliest  practicable  public  con- 
veyance notice  thereof  to  said  Rodbird  or  said  Williams,  and 
to  require  the  amount  to  be  made  good  in  other  funds;  and  in 
the  absence  of  such  proof  the  plaintiff  is  not  entitled  to  recover 
in  this  action,  and  further  that  fraud  is  not  to  be  presumed, 
and  that  the  acts  and  conduct  of  the  said  defendant,  as  proved 
in  said  evidence,  may  be  accounted  for  by  and  traced  to  an 
honest  and  legitimate  source  and  motive,  the  jury  are  not  at 
liberty  to  infer  fraud  from  such  acts  and  conduct. 

The  above  instructions  were  given  by  the  Court  at  the 
instance  of  the  defendant,  who  read  to  the  Court  part  of  said 
letter  embraced  in  instructions;  the  said  defendant  prayed 
the  Court  to  instruct  the  jury:  And  further  that  the  allega- 
tions contained  in  said  letter  of  said  Wilkinson  of  the  i8th 
October,  1840,  of  his  having  sent  said  money  to  his  agent  in 
Baltimore,  or  that  he  received  the  letter  from  said  agent  as 
therein  stated,  are  not  competent  evidence  to  prove  said 
facts,  that  he  had  to  send  the  money  to  Baltimore,  or  that  he 
received  any  letter  from  his  agent,  or  that  said  letter  contained 
what  is  there  stated,  or  that  such  statements  were  true  as 
there  made,  which  instruction  the  Court  refused  to  give,  to 
which  refusal  the  defendant  excepts. 

The  exceptions  were  signed  and  sealed  by  Judges  Morsell 
and  Dunlop,  under  date  of  November  6,  1849. 

Verdict  for  the  plaintiff  for  $530,  with   interest  from 

September  25,  1840. 

Motion  for  a  new  trial  on  the  following  grounds. 

ist.    Because  the  verdict  is  against  the  law  and  the 

evidence. 
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2nd.  Because  the  Court  erred  in  instructing  and  in  re- 
Aising  to  instruct  the  jury. 

3rd.  Because  the  verdict  was  against  the  instructions  of 
Court. 

Coxe  and  May  for  defendant. 

Motion  overruled  and  judgment  on  the  verdict. 
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Benjamin  F.  Grkenhough 

vs, 

Robert  Keyworth. 

At  Law.    Decided  June  ii,  1850. 

Suti  on  two  Promissory  Notes. 

Where  a  note  payable  to   the  to  the    endorsee    for   collection, 

plaintiff  or  order   was  endorsed  and  may  erase  the   cashier's  or 

over  to  a  bank  for  collection,  and  endorsor's   name  from  the  note 

the  bank  was  unable  to  collect  it,  without  affecting  his  right  to  re- 

the  endorsor  may  bring  his  action  cover  as  against  the  maker, 
against  the  maker  without  regard 

Jos.  H.  Bradley,  Esq.,  for  the  plaintiff. 
Henry  M.  Morfit,  Esq.,  for  the  defendant. 

The  following  are  the  notes  on   which  the  action  was 

based: 

Washington,  June  4,  1841. 

Sixty  days  after  date  I   promise  to  pay  to  the  order  of 

B.    F.   Greenhough  two  hundred  and  thirty-five  ipjs^  dollars, 

value    received,    payable    at  the   Bank  of   the   Metropolis, 

Washington,  D.  C.    $235  tV?. 

Robert  Keyworth. 

August  3  to  6. 
Endorsed  by  B.  F.  Greenhough:  Stanley  Reed  &  Co. 
pay  J.  M.  Houston,  cash  or  order,  T.  Duron,  Cashier, 
Credit  ac.  I.  Solono,  J.  M.  Houston,  Cashier.  The  other  note 
was  for  ninety  days,  drawn  by  the  same  party  to  the  plaintiff's 
order,  for  the  same  amount,  with  the  same  endorsors,  due 
Sep.  2nd  to  5th.  The  former  was  presented  at  the  Metrop- 
olis Bank  Aug.  6th,  and  the  latter  Sep.  4th.  Notices  of 
protest  to  each  endorsor  we!re  deposited  in  the  Post  Ofl5ce, 
enclosed  to  J.  M.  Houston,  Esq.,  Cashier,  Philadelphia,  Pa. 
The  names  of  T.  Duron,  Cashier,  and  J.  M.  Houston,  Cashier, 
were  erased. 
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The  declaration  is  as  follows: 

District  of  Columbia,    \  ^      .. 
Washington  County,         /  -^^  ^*^^' 

Robert  Key  worth,  late  of  the  county  aforesaid,  'was 
attached  to  answer  Benjamin  F.  Greenhough,  in  a  plea  of 
trespass  on  the  case,  and  so  forth. 

And  whereupon  the  said  plaintiff,  by  Jos.  H.  Bradley, 
his  attorney,  complains  that  whereas,  heretofore,  to  wit:  on 
the  4th  day  of  June,  A.  D.  1841,  the  said  defendant  made  his 
certain  note  in  writing,  commonly  called  a  promissory  note, 
his  own  proper  hand-writing  being  thereunto  subscribed, 
bearing  date  the  day  and  year  aforesaid,  and  thereby  sixty 
days  after  the  date  thereof  promised  to  pay  to  the  plaintiff, 
by  the  name  of  B.  F.  Greenhough  or  order,  the  full  and  just 
sum  of  two  hundred  and  thirty-five  dollars  and  eighty-one 
cents,  current  money  of  the  United  States,  for  value  received 
at  the  Bank  of  the  Metropolis,  Washington,  D.  C,  and  then 
and  there  delivered  the  said  note  to  the  plaintiff. 

And  whereas,  afterwards,  to  wit:  on  the  4th  day  of  June, 
A.  D.  1841,  at  the  county  aforesaid,  the  said  defendant  made 
his  other  promissory  note,  &c.,  ninety  days  after  date,  &c. 

By  reason  thereof,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  defendant  became  liable  to,  by 
the  said  sums  of  money,  in  the  said  notes  mentioned,  to  the 
plaintiff  (according  to  the  tenor  and  effect  of  the  same),  and 
being  so  liable,  in  consideration  thereof,  then  and  there 
undertook  and  promised  to  pay  the  same  to  the  plaintiff, 
according  to  the  tenor  and  effect  thereof,  whenever  afterwards 
he  should  be  thereto  requested. 

And  whereas,  the  defendant  afterwards,  to  wit:  on  the 
5th  day  of  September,  1841,  at  the  county  aforesaid,  was 
indebted  unto  the  plaintiff  in  another  sum  of  six  hundred 
and  fifty  dollars,  like  money,  for  the  like  sum,  by  the  plaintiff 
to  and  for  the  use  of  the  defendant  before  that  time  paid,  laid 
out  and  expended,  at  the  special  instance  and  request  of  the 
defendant;  and  for  other  money  by  the  plaintiff  before  that 
time  lent  and  advanced  to  the  defendant  at  his  special  instance 
and  request;  and  for  other  money  by  the  defendant  before 
that  time  had  and  received  to  the  use  of  the  plaintiff,  and 
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being  so  indebted  the  defendant  in  consideration  thereof  after- 
"wards,  to  wit:  on  the  same  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  undertook  and  promised  the  plaintiff  to  pay 
him  the  last  mentioned  sum  of  money  when  afterwards  he 
should  thereunto  be  required. 

And  whereas,  the  defendant  afterwards,  that  is  to  say  on 
the  5th  day  of  September  in  the  year  aforesaid,  at  the  county 
aforesaid,  accounted  with  the  plaintiff  of  and  concerning 
divers  sums  of  money  from  the  said  defendant  to  the  said 
plaintiff  before  the  time  due  owing  then  in  arrear  and  un- 
paid, and  upon  such  accounting  the  said  defendant  was  then 
and  there  found  in  arrear  and  indebted  to  the  said  plaintiff  in 
the  further  sum  of.six  hundred  dollars;  and  being  so  found  in 
arrear  and  indebted,  the  said  defendant  afterwards,  that  is  to 
say,  on  the  day  and  year  last  mentioned,  at  the  county  afore- 
said, in  consideration  thereof,  undertook  and  then  and  there 
faithftilly  promised  to  pay  to  the  plaintiff,  when  thereto  after- 
wards required,  the  said  last  mentioned  sum  of  money. 

Yet  the  defendant,  the  said  several  sums  of  money  here- 
in mentioned,  or  any  part  thereof,  (although  often  thereto 
requested,  to  wit:  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  and  often  afterwards)  hath  not  paid,  but 
the  same  or  any  part  thereof,  to  pay  hath  hitherto  wholly 
refused,  and  still  doth  refuse  to  the  damage  of  the  plaintiff 
in  the  sum  of  one  thousand  dollars,  current  money,  and 
therefore  he  brings  suit,  and  so  forth. 

Verdict  for  the.  plaintiff  for  the  amount  of  the  notes  and 
interest  until  paid. 

Motion  in  arrest  of  judgment. 

I  St.  Because  the  second  count  upon  one  of  the  notes  set 
forth  a  day  of  indebtedness  different  from  the  day  when  it 
became  due,  to  wit:  it  sets  forth  the  5th  day  of  September, 
1 84 1,  whereas  the  note  to  which  it  refers  did  not  become  due 
until  the  7th  day  of  September,  1841,  and  therefore  the  obli- 
gation is  premature.  Citing  Sheehy  vs.  Mandeville,  7  Cranch, 
208. 

2nd.  That  the  declaration  does  not  aver  any  non-payment 
of  either  of  the  notes,  but  relies  upon  the  tnsimul  compuiassent 
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on  the  5th  September,  1841,  which  was  before  the  second 
note  was  due. 

3d.  That  the  action  is  upon  neither  entirely  as  notes; 
and  when  the  declaration  does  not  set  out  the  written  contract 
correctly,  the  plaintiff  cannot  recover  upon  the  count  errone- 
ously framed  on  the  contract,  and  he  cannot  recover  upon  the 
money  counts,  because  there  is  a  written  contract.  Citing 
Page's  Ad.  vs.  Bank  of  Alexandria,  7  Wheaton,  35. 

Motion  for  a  new  trial. 

Because,  that  the  verdict  was  against  the  evidence. 

Action  on  two  promissory  notes,  specially  endorsed  and 
stricken  out. 

Points  reserved  by  the  counsel  for  the  defendant  for  the 
opinion  of  the  Court. 

That  a  special  endorsement,  or  endorsement  in  full,  can- 
not be  stricken  out,  so  as  to  give  the  endorsor  a  right  of  action, 
unless  he  shows  how  he  reacquired  the  note.  Craig  vs. 
Brown,  i  Peter  C.  C,  171;  Burdick  vs.  Green,  15  Johns.,  247. 

A  payee  of  a  note,  who  has  specially  endorsed  it,  cannot 
recover  in  his  own  name  without  proof  of  payment  to  the 
endorsor.     Georgerat  etal.  vs.  McCarty,  2  Dallas,  145. 

Possession  of  a  note  is  not  evidence  of  ownership  without 
a  reassignment.     Welsh  vs.  Lendo,  7  Crap  or  Crup,  159. 

Motion  in  arrest  of  judgment,  and  new  trial  overruled, 
and  judgment  rendered  on  the  verdict. 


REPORTS  OF  CASES 

DSCIDBD  IN  THK 

Circuit  Courb  of  \ii)^  Disbri^b  of  Colunjtia 

FOR  THB 

COUNTY  OF   WASHINGTON, 

OCTOBER  TERM,  1850. 

Wii^UAM  Cranch,    Chief  Judge;  Jambs   S.  Morsbll    and  James 

DuNi^OP,  Associate  Judges. 


Kosciusko  Armstrong 

vs, 

Lewis  Johnson,  Administrator,  de  bonis  nan  of 

Thadbus  Kosciusko  and  others,  heirs  of 

Thadeus  Kosciusko. 

At  Law.    Decided  November  5,  1850. 

Appeal  from  the  Orphans*  Court  revoking  the  probate  of  a  tvill. 

Where  an  issue    from  the  Or-  testament  of  said  deceased,   the 

phans'  Court  is  pending  in  the  Orphans' Court  has  no  jurisdiction 

Citcnit  Court,    as    to  whether  a  to  pass  upon  the  question  as  to ' 

paper  >s  the  last  will  and  testament  whether  another .  paper  is  the  last. . 

of  the  deceased  or  not,  and  the  will  of  the  deceased,  as  the  Or-, 

question  to  be  decided  as  to  which  phans'  Court  had  divested  itself  of 

of  two  papers  is  the  last  will  a!nd  the  jurisdiction  of  that  question. 

R.  S.  CoxE,  Esq.,  for  the  appellant. 
H.  M.  Morfit,  Esq.,  for  the  appellees. 

This  was  a  petition  of  Hyppoletus  Estko  and  others, 
against  admitting  the  following  will  to  probate: 

This  is  my  will : 

I,  the  undersigned,  Thadeus  Kosciusko,  residing  at 
Buwille,  in  the  township  of  Geneviage,  Department  of  Seine 
aad  Marm,  being  at  present  at  Solena,  in  Switzerland. 
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Not  wishing  to  be  overtaken  by  death  before  having- 
made  known  my  last  disposal,  I  have  made  this  my  will  and 
declaration  of  my  last  intentions,  written  entirely  with  my 
own  hand  as  follows: — Desiring  to  give  to  Mioses  Zeltner, 
daughters  of  Mr.  Peter  Josephus  Andrew  Louis  Zeltner, 
proprietor,  residing  at  said  Buwille  township  of  Geneviage, 
near  Fountainbleau,  and  of  the  late  Mrs.  Angelique  Charlette 
Adelaide  Durgn  de  Vandeil  de  Lanys,  proof  of  the  friendship 
which  I  have  for  them,  and  acknowledge  toward  them  the 
sense  of  my  esteem  for  the  friendly  attention  which  I  received 
from  them  and  from  their  father  and  mother  during  15  years 
of  my  living  with  them,  and  to  secure  for  said  young  ladies 
suitable  settlements. 

I  give  and  bequeath  to  Miss  Thadea  Emilie  Wilehmine 
Zeltner,  iny  God-daughter,  aged  nearly  16  years,  bom  at  Paris 
the  2oth  Mipider,  in  the  8th  year,  corresponding  with  the 
9th  day  of  July,  1800,  the  sum  of  60,000  francs,  to  be  paid  at 
once  in  the  standard  currency  and  value  of  France. 

I  give  and  bequeath  to  Miss  Moin  Charlotte  Julie  Magaue- 
ritte  Zeltner,  eldest  daughter  of  said  Mr.  and  Mrs.  Zeltner, 
bom  at  Solena,  in  Switzerland,  on  the  26th  day  of  May,  1796, 
the  sum  of  35,000  francs,  likewise  to  be  paid  at  once  in  the 
same  standard  currency  and  value.  Which  two  sums  making 
together  95,000  francs,  shall  bear  interest  at  legal  rate  from  the 
day  of  my  death,  without  it  being  necessary  to  demand  the  same 
judicially,  and  shall  be  taken  as  well  as  the  interests  aforesaid 
out  of  the  most  unincumbered  real  and  personal  property 
belonging  to  me  on  the  day  of  my  death,  particularly  and  by 
preference  out  of  the  money  funds  of  my  estate,  which  may  be 
found  in  France,  either  in  the  hands  of  Mr.  Hottinger,  my 
banker  at  Paris,  or  in  the  hands  of  my  other  bankers,  debtors 
or  holders  of  money  or  effects  belonging  to  me;  which  sums 
shall  be  recovered  and  collected  after  my  death  by  my  testa- 
mentary executor  herein  named,  and  by  him  remitted  to  said 
Misses  Zeltner,  when  they  be  married,  but  if  they  are  not 
married,  I  direct  him  to  invest  the  sums  aforesaid  in  the  hands 
of  one  or  several  persons  in  the  manner  which  to  him  shall 
seem  to  be  the  safest  and  the  most  profitable,  the  interest  or 
proceeds  arising  from  the  same  so  invested,  shall  be  collected 
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anntially  by  my  said  testamentary  executor  upon  his  receipts, 
and  by  him  remitted  to  each  of  said  Misses  Zeltner,  in  the 
amount  due  to  each  of  them  for  their  maintainance  until  their 
marriage. 

I  wish  and  intend  that  the  said  Misses  Zeltner  shall  not 
receive  nor  dispose  neither  of  the  whole  nor  of  a  part  of  the 
sums  above  bequeathed  as  long  as  they  shall  be  single,  but 
once  married,  each  of  them  shall  have  the  free  disposal  of  the 
stun  bequeathed  to  her;  and  my  testamentary  executor  shall  be 
discharged  from  the  duty  of  receiving  and  remitting  to  them 
the  annual  interest,  which  they  may  then  collect  themselves 
directly. 

I  appoint  Mr.  Bompach  Pin,  Notary  at  Merch  Depart- 
ment of  Seine  and  Mann,  executor  of  this,  my  will,  begging 
him  to  be  so  kind  as  to  take  that  trouble  and  to  accept  as 
token  and  pledge  of  my  friendship  the  sum  of  5.000  francs, 
which  I  give  and  bequeath  to  him  by  this  present,  which  sum 
shall  likewise  be  taken  out  of  my  most  unincumbered  estate, 
and  partictilarly  out  of  any  money  fund  which  may  be  found 
in  the  hands  of  Mr.  Hottinger,  or  elsewhere  as  aforesaid,  and: 

I  revoke  all  the  wills  and  codicils  which  I  may  have 
made  previous  to  the  present,  to  which  alone  I  confine  myself 
as  containing  my  last  wishes: 

Done  at  Solena,  at  Switzerland,  on  the  4th  day  of  June, 
1 81 6.  Thadie  Kosciusko. 

Opinion  of  William  F.  Purcell,  Judge  of  the  Orphans' 
Court: 

The  within  cause  having  been  set  for  hearing  on  the  5th 
of  January,  1849,  ^^ist,  as  ordered  by  Judge  Causin,  the  former 
Judge  of  this  Court,  and  since  continued  from  time  to  time  by 
counsel.  This  Court  after  having  minutely  examined  the  wills 
within  referred  to  of  Thadeus  Kosciusko,  deceased,  it  is  the 
opinion  of  this  Court  that  the  will,  executed  by  said  Kos- 
ciusko on  the  4th  day  of  June,  1816,  and  recorded  in  the 
Court  in  1847,  revokes  the  wills  of  the  28th  of  June,  1806,  and 
of  the  5th  of  February,  1798,  of  said  Kosciusko,  deceased,  and 
the  probates  of  the  same  are  hereby  revoked  this  6th  Febru- 
ary, 1849.  Wm.  F.  Purckll. 
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From  which  order  and  decision  Richard  S.  CoxK,  Esq., 
counsel  for  Kosciusko  Armstrong  takes  an  appeal,  which  is 
by  the  Court  granted  February  9th,  1849. 

Decision  of  the  Court. 

This  is  an  appeal  from  the  order  of  the  Orphans'  Court, 
of  the  District  of  Columbia,  of  the  6th  of  February^  1849,  re- 
voking the  probate  of  the  will  of  General  Thadeus  Kosciusko, 
of  the  5th  of  May,  1798,  and  28th  of  June,  1806,  by  which  last 
mentioned  will  a  legacy  of  $3704  was  bequeathed:  to  the 
appellant  Kosciusko  Armstrong. 

The  proceeding  was  by  petition  to  the  Orphans*  Court  of 

the  District  of  Columbia,  filed  on  the day  of ,  by 

Hyppoletus  Estko  and  others,  next  of  kin  of  General  Koscius- 
ko, stating  that  in  December,  1845,  the  then  petitioners 
filed  a  petition  in  the  Orphans'  Court,  praying: 

I  St.  That  the  validity  of  a  certain  paper  writing,  dated 
28th  of  June,  1806,  which  at  the  instance  of  a  certain  Koscius- 
ko Armstrong,  was,  on  the  19th  of  November,  1828,  proved 
as,  and  for  the  last  will  of  the  said  Thadeus  Kosciusko, 
might  be  allowed  to  contest  the  same,  and  that  probate  there- 
of might  be  revoked;  and 

2nd.  That  George  Bomford,  administrator  de  bants  non, 
with  the  will  of  the  5th  of  May,  1798,  annexed,  might  be  or- 
dered to  pay  over  to  the  petitioners  the  fund  deposited  by 
General  Kosciusko  with  Mr.  Jefferson. 

The  petitioners  further  state  that  the  Orphans'  Court, 
acting  upon  the  said  former  petition  on  the  17th  of  February, 
1846,  ordered  the  Register  of  Wills  to  make  up  and  transmit 
to  the  law  side  of  the  Circuit  Court,  District  of  Columbia,  to 
be  there  tried,  an  issue,  **  Whether  the  writing  produced  by 
the  said  Kosciusko  Armstrong,  and  admitted  to  probate  on 
the  19th  of  November,  1828,  is  the  last  will  and  testament  of 
the  said  Thadeus  Kosciusko  or  not."        ' 

The  petitioners  state  further  that  some  of  the  former  pe- 
titioners died,  and  S.  S.  Williams  and  John  F.  Ennis  have 
obtained  letters  of  administration  of  their  effects;  that  Colonel 
Bomford  also  died,  and  Lewis  Johnson  became  administrator 
de  bonis  turn  in  his  place;  that  while  the  issue  at  law  was 
pending  in  the  Circuit  Court  in  January,  1847,  the'willof 
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June  28th,  1806,  more  fully  described  in  the  said  former  peti- 
tion, was  produced,  proved  and  recorded  among  the  wills  of  the 
Orphans'  Court,  by  which  will  the  testator  expressly  revoked 
•'all  the  wills  which  he  might  have  hithertofore  made;" 
that  the  issue  sent  to  the  Circuit  Court  is  now  an  issue  at 
law  and  not  of  fact,  and  is  cognizable  in  the  Orphans'  Court 
only: — 

**  Upon  these  grounds,  and  others  which  will  be  more 
fully  set  forth  during  the  hearing  of  the  case,"  they  pray 
that  '*  further  proceedings  in  that  Court  may  be  resumed,  and 
that  citations  may  be  issued:  ist.  To  the  said  Kosciusko 
Armstrong,  or  his  counsel  of  record,  to  show  cause  why  the 
probate  of  the  paper  writing,  purporting  to  be  a  will  of  Gen- 
eral Thadeus  Kosciusko  of  the  28th  of  June,  1806,  should  not 
be  revoked  and  annulled.  2nd.  To  the  said  Lewis  Johnson, 
adtninistrsitoT de  danis  non  of  ssiid  Kosciusko's  estate,  to  show 
cause  why  the  paper  writing,  purporting  to  be  a  will  of  said 
Thadeus  Kosciusko,  of  the  5th  of  May,  1798,  and  the  probate 
thereof,  recorded  among  the  wills  of  this  Court,  should  not  be 
stricken  out  from  the  records  of  this  Court,  and  declared  null 
and  void." 

This  petition  is  signed  by  R.  Johnson, 

Gaspar  Tocman, 
For  the  Petitioners, 
Nothing  appears  by  the  records  to  have  been  done  until  the 
filing  of  another  petition  by  Roman  Estko  and  others,  claim- 
ing, with  the  former  petitioners,  Hyppoletus  Estko  and  others, 
to  be  next  of  kin  of  General  Kosciusko;  which  new  petition 
sets  forth  all  the  preceding  proceedings  in  the  Orphans' 
Court,  and  in  the  Supreme  Court  of  the  United  States;  and 
also  circumstances  to  account  for  the  delay  of  the  petitioners 
in  prosecuting  their  claim. 

They  also  pray  *' that  the  validity  of  the  said  instru- 
ment of  writing"  (of  June  28th,  1806),  '*may  be  inquired  into; 
that  they  .may  be  allowed  to  contest  the  Same,  and  that  the 
probate  thereof  be  revoked;  and  that  the  said  instrument  of 
writing  be  declared  null  and  void  as  a  testamentary  paper." 
*'And  they  further  pray  that  the  said  George  Bomford,  ad- 
ministrator de  bonis  non  as  aforesaid,  be  ordered  to  pay  over 
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and  deliver  to  the  petitioners  all  and  every  sum  and  sums  of 
money  which  he  now  hath,  or  for  which  he  is  accountable  as 
administrator//^  donts  non  of  said  Thadeus  Kosciusko." 
This  petition  is  signed  by  Joseph  H.  Bradley, 

G.   TOCMAN. 

Whereupon  the  following  order  was  made  by  the  Judge 
of  the  Orphans*  Court,  viz: 

On  the  petition  filed  in  this  Court,  this  2nd  day  of  Decem- 
ber, 1845,  of  Roman  Estko  and  others,  claiming  to  be  next  of 
kin  and  distributees  of  Thadeus  Kosciusko,  praying  that  the 
decision  of  this  Court  heretofore  made,  admitting  to  probate  a 
paper  writing  propounded  by  Kosciusko  Armstrong,  as  the 
last  will  of  the  said  Kosciusko  be  again  examined,  and  that  the 
matter  thereof  be  again  heard  by  this  Court.  It  is  this  2nd 
day  of  December,  1845,  ordered  that  the  said  case  be  again 
examined  and  heard,  and  that  notice  be  given  to  the  said 
Kosciusko  Armstrong  to  appear  in  this  Court  on  or  before 
the  3rd  Tuesday  of  January  next,  in  person  or  by  solicitor,  to 
show  cause  why  the  said  probate  of  the  said  will  shall  not 
be  set  aside,  and  the  said  paper  writing  therein  propounded 
by  him  as  the  last  will  of  the  said  Thadeus  Kosciusko  be 
declared  null  and  void;  and  provided  that  a  copy  of  this  order 
be  published  in  the  National  Intelligencer  once  a  w^ek  for 
three  successive  weeks  previous  to  the  3rd  Tuesday  in  January, 
1846.  Nathaniel  P.  Causin. 

No  further  proceeding  appears  upon  the  records  of  the 
Orphans'  Court  until  the  22d  of  December,  1848,  when  the 
Judge  made  the  following  order,  viz: 

It  is  ordered  that  the  Register  of  Wills  issue  citations. 

ist.  To  Richard  S.  Coxe,  Esq.,  counsel  of  Kosciusko 
Armstrong,  to  appear  in  this  Court  on  the  5th  day  of  January, 
1849,  to  show  cause  why  the  probate  of  the  paper  writing, 
purporting  to  be  a  will  of  General  Thadeus  Kosciusko,  of 
the  22d  of  June,  1806,  should  not  be  revoked  and  annulled. 

2d.  To  Lewis  Johnson,  administrator  de  bonis  non  of 
Kosciusko's  estate,  to  appear  on  the  same  day,  on  the  5th  of 
January,  1849,  ^^  show  cause  wTiy  the  paper  writing,  pur- 
porting to  be  a  will  of  Thadeus  Kosciusko,  of  the  5th  of  May, 
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1798,  and  the  probate  thereof  recorded  among  the  wills  of 
this  Court,  should  not  be  stricken  out  from  the  records  of 
this  Court  and  declared  null  and  void. 

Nathaniei.  p.  Causin,  22d  Dec,  1848. 

The  citations  seem  to  have  been  issued  and  served  on  the 
same  day,  22d  Dec,  1848. 

On  the  day  appointed,  (January  5th,  1849,)  I<ewis  John- 
son, the  administrator  de  bonis  non  appeared,  by  Mr.  Morfit, 
his  counsel,  and  objected,  **  that  the  Orphans*  Court  should 
not  hold  or  entertain  jurisdiction  of  this  cause  at  this 
time,  or  in  the  present  form  of  this  application/* 

I  St.  Because  an  issue  is  still  pending  on  the  law  side  of  the 
Circuit  Court  of  the  District  of  Columbia,  as  to  the  validity 
of  the  respective  wills  named  in  the  application  of  the  parties 
for  the  citations,  and  that  the  said  issue  was  taken  on  a  peti- 
tion before  the  Orphans*  Court  upon  the  same  questions 
which  are  now  presented;  and  the  eflFect  of  the  present  peti- 
tion, if  sustained,  will  be  to  bring  back  a  question  before  this 
Court  which  has,  by  having  been  put  in  issue  elsewhere, 
passed  beyond  its  present  control. 

2d.  If  the  issue  should  be  stricken  oflF  the  docket  of  the 
Circuit  Court,  it  would  be  a  surprise  upon  the  parties. 

3d.  That  the  testator  re-established  the  will-of  1798  by 
a  subsequent  will,  but  of  this  this  respondent  has  no  evidence. 

4th.  That  there  is  a  bill  in  equity  pending  in  the  Cir- 
cuit Court,  and  involving  all  the  matters  contained  in  the 
proceedings  in  the  Orphans*  Court  in  this  case,  &c. 

5th.  That  this  respondent  is  ready  to  pay  over  the 
money  to  any  person  authorized  to  receive  it. 

6th.  That  there  should  not  be  a  decision  in  any  one  of 
the  cases  until  all  are  brought  together. 

Upon  consideration  of  this  case  as  it  is  now  brought 
before  this  Court,  I  am  of  the  opinion  that  the  Orphans' 
Court,  by  sending  an  issue  to  this  Court,  to  be  tried  at  law, 
**  whether  the  writing  produced  by  the  said  Kosciusko  Arm- 
strong, and  admitted  to  probate  on  the  29th  of  November, 
1828,  is  the  last  will  and  testament  of  the  said  Thadeus 
Kosciusko  or  not,"  had  divested  itself  of  the  jurisdiction  of 
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that  question,  30  long  as  it  remains  undecided  by  this  Court 
the  case  was  coram  nan  judice,  and  the  sentence  of  the 
Orphans*  Court  of  the  6th  of  February,  1849,  mtist  be 
reversed. 

Upon  appeal  from  the  sentence  of  the  Orphans*  Court  of 
the  District  of  Columbia,  passed  on  the  6th  of  February,  1849, 
declaring  it  to  be  the  opinion  of  that  Court  that  the  will 
executed  by  Thadeus  Kosciusko  on  the. 4th  of  June,  181 6, 
and  recorded  in  that  Court  in  1847,  revokes  the  wills  of  the 
28th  of  June,  1806,  and  of  the  5th  of  May,  1798,  of  the  said 
Kosciusko,  deceased,  and  revoking  the  probate  of  the  same. 

It  is  considered  and  adjudged  by  this  Circuit  Court  of 
the  District  of  Columbia,  this  5th  day  of  November,  1850, 
that  the  said  sentence  of  the  said  Orphans*  Court  be,  and  the 
same  is  hereby''  reversed  with  costs;  the  said  sentence  having 
been  passed  by  the  said  Orphans*  Court,  while  an  issue  sent 
by  that  Court  to  the  Circuit  Court  aforesaid  to  be  tried  at  law, 
whether  the  writing  produced  by  the  said  Kosciusko,  and 
admitted  to  probate  on  the  19th  of  November,  1828,  is  the 
last  will  and  testament  of  the  said  Thadeus  Kosciusko  or 
not,  was  and  is  pending  undecided  in  said  Circuit  Court. 

,    Morsel,  J.,  concurred  in   the  opinion  of  Cranch,  C.  J. 
Dunlop,  J.,  dissented. 
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Erastus  ly.  Ellsworth 

William  Gunton  et  al, ,  under  the  name  op  The  Bank  of 

Washington. 

At  Law.    Decided  December  ii,  1850 

Suit  on  a  Promissory  Note, 

In  an  action  against  a  bank  on  notary  made  the  proper  demand 

a  promissory  note  taken  for  col-  on  the  maker  of  the  note,  either 

lection,  the  burden  of  proof  rests  at  his  place  of  business  or  at  his 

with  the  bank  to  show  that  the  residence. 

Joseph  H.  Bradley,  Esq.,  for  the  plaintiff. 

I.  Hellen,  Esq.,  for  the  defendant. 

The  following  is  the  note  on  which  action  was  brought: 

Washington,  January  15th,  1845. 

Sixty  days  after  date  I  promise  to  pay  M.  N.  Falls,  or 
order,  two  hundred  and  fifty  dollars  for  value  received,  with 
interest  from  date.  Thomas  B.  Addison. 

Endorsed  by  M.    N.  Falls  and   Erastus  I^.    Ellsworth. 

Declaration. 

Whereupon  the  plaintiff,  by  Joseph  H.  Bradley,  his 
attorney,  complains  that  whereas,  heretofore,  to  wit:  on  or 
about  the  first  day  of  March,  in  the  year  1845,  at  the  county 
aforesaid,  he  being  the  true  owner  and  holder  of  a  certain 
promissory  note,  bearing  date  at  Washington,  to  wit,  at  the 
county  aforesaid,  the  15th  day  of  January,  1845,  made  by  a 
certain  Thomas  B.  Addison,  whereby  sixty  days  after  the 
date  thereof  the  said  Thomas  B.  Addison  promised  to  pay 
Moore  N.  Falls,  by  the  name  of  M.  N.  Falls,  or  order,  two  hun- 
dred and  fifty  dollars  for  value  received,  with  interest  from  date, 
and  delivered  the  same  to  said  Moore  N.  Falls,  and  the  said 
Falls  endorsed  and  delivered  the  same  to  the  plaintiff  before  it 
became  due  and  payable;  and  the  said  plaintiff  being  the  owner 
and  holder  as  aforesaid  of  the  said  note,  and  wishing  to  col- 
lect the  same,  and  being  desirous  to  have  the  payment  of  the 
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said  note  duly  and  lawfully  demanded  of  said  Addison,  ac- 
cording to  the  law  and  the  usage  and  custom  of  merchants, 
and  in  event  of  the  failure  of  said  Addison  to  pay  the  same 
on  such  demand  being  made,  to  have  due  notice  of  the  non- 
payment thereof  given  to  the  said  Moore  N.  Falls,  according 
to  law  and  the  usage  and  custom  aforesaid;  and  the  said 
defendants  being  then  and  there  engaged  in  the  busi- 
ness of  banking  in  the  said  city,  the  said  plaintiff  re- 
quested said  defendants,  in  the  due  and  ordinary  course  of 
their  business,  to  receive  the  said  note  from  said  plaintiff  and 
collect  the  same  for  the  use  and  benefit  of  said  plaintiff,  and 
to  demand  the  payment  thereof  from  the  said  Addison  as 
aforesaid,  and  to  give  notice  as  aforesaid  to  said  Palls,  in  the 
event  of  said  Addison  failing  to  pay  the  same;  and  the  said 
defendants  in  consideration  thereof,  and  in  the  usual  course 
of  their  said  trade  and  business,  did  agree  with  said  plaintiff 
to  receive  and  collect  the  said  note,  and  duly  and  lawfully  to 
demand  the  payment  thereof  from  said  Thomas  B.  Addison, 
and  on  his  failure  to  pay  the  same  on  such  demand  to  give 
due  notice  thereof  to  said  Moore  N.  Falls;  and  the  plaintiff 
in  fact  saith  that  relying  on  the  said  promise  and  undertaking 
of  said  defendants,  he  did  then  and  there  to  wit,  on  the  first 
day  of  March,  1845,  deliver  the  said  note  to  the  said  defen- 
dants, and  the  said  note  was  not  paid  at  the  maturity  thereof. 

Yet  the  said  defendants,  not  regarding  their  said  promise 
and  undertaking,  did  not,  nor  would  when  the  said  note  was 
and  became  due  and  payable,  to  wit:  on  the  19th  day  of 
March,  1845,  at  the  county  aforesaid,  lawfully  and  duly  de- 
manded payment  of  the  same  of  the  said  Thomas  B.  Addison, 
but  utterly  failed  and  neglected  so  to  do,  and  did  not  give  due 
notice  of  the  non-payment  thereof  to  the  said  Moore  N.  Falls, 
whereby  the  said  plaintiff  utterly  lost  all  remedy  against  and 
demand  upon  the  said  Moore  N.  Falls  as  endorsor  on  said 
note,  and  the  said  sum  of  money  hath  not  been  paid  to  the 
said  plaintiff  to  this  day;  to  the  damage  of  the  plaintiff 
$500,  and  therefore  he  sued. 

Joseph  H.  Bradley  Plaintiff^s  Attorney. 

On  the  19th  day  of  March,  1845,  the  note  was  presented 
at  the  maker's  last  place  of  business  in  Washington,  and 
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demand  was  made  there  for  payment,  and  the  notary  was 
answered,  "Mr.  Addison  has  left  this  office  and  it  cannot  be 
paid  here.'' 

The  usual  plea  was  made  by  the  counsel  for  the  defendant. 
The  following  instructions  appear  to  have  been  given  to 
the  jury  in  the  case: 

If  from  the  whole  evidence  aforesaid  the  jury  shall  find 
that  the  note  in  the  said  declaration  mentioned  was  made 
upon  a  full  consideration  by  said  Thomas  B.  Addison  and 
delivered  to  M.  N.  Falls,  and  was  endorsed  by  said  M.  N. 
Falls,  and  was  the  property  of  the  plaintiff  at  the  time  it  fell 
due,  and  was  deposited  by  him  with  the  defendants,  through 
their  agent,  William  Fuller,  for  collection,  that  the  maker  of 
said  note  resided  in  Georgetown,  that  when  the  same  became 
and  fell  due  the  defendants  did  not  present  the  same,  neither 
at  the  place  of  business  or  abode  of  the  maker  of  said  note, 
and  made  no  enquiry  as  to  his  place  of  business  or  abode,  the 
plaintiff  is  entitled  to  recover,  and  the  burden  of  proof  to 
show  that  the  notary  did  make  such  enquiry  is  on  the  de- 
fendants, and  there  is  no  evidence  in  this  cause  that  he  did 
make  such  enquiry. 

Verdict  for  the  plaintiff. 

The  following  motion  was  made  to  set  aside  the  verdict: 
Because  the  jury  have  rendered  a  verdict  for  damages, 
with  interest  thereon,  which  defendants,  by  their  attorney, 
objected  to  as  illegal. 

Motion  overruled  and  judgment  rendered  on  the  verdict 
for  the  amount  of  the  note,  with  interest,  from  January  15, 
1845,  an4  costs. 
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Caldwell  vs.  Winder. 


Andrew  D.  Caldweli. 

Wii^LiAM  H.  Winder. 

At  Law.    Decided  December  17,  1850. 

Scire  Facias  under  Lien  Law. 


1.  Under  the  lien  law  no  extra 
work  not  completed  within  three 
months  preceding  the  filing  of  the 
claim  in  the  Clerk's  Office  is  cov- 
ered by  the  lien. 

2.  Under  the  rule  that  pa3rments 
made  by  a  debtor  should  be  ap- 
plied to  the  debt  least  secured. 


General  payments  by  a  debtor  not 
directed  by  him  to  be  applied  to 
the  contract  specifically  may  be 
applied  to  the  extra  work,  whether 
completed  within  the  three 
months,  provided  such  extra  work 
was  completed  and  the  money  due 
for  it 


Bradley  &  Smith,  Esqs.,  for  plaintiflF. 

Walter  D.  Davidge,  Esq.,  for  defendant. 

This  action,  under  the  Act  of  March  2,  1833,  was  com- 
menced by  serving  on  the  defendant  the  following  writ: 

District  of  Columbia,  1  ^ 

J'he  United  States  of  America,  ]  ^^  ^^^•' 

To  the  Marshal  of  the  D.  C, ,  greeting: 

Whereas,  a  certain  Andrew  D.  Caldwell  did,  on  the  9th 
day  of  March,  A.  D.  1849,  file  in  the  Clerk's  OfBce  of  the 
Circuit  Court  of  the  D.  C,  for  the  County  of  Washington, 
his  certain  account  or  claim  against  a  certain  William  H. 
Winder,  amounting  to  the  sum  of  $14,586.39,  for  lumber  and 
other  material  furnished  at  his  request,  and  used  ^^  him  in 
and  about  the  construction  and  erection  of  a  certain  building 
or  house  erected  by  him  on  lots  i,  2,  3,  the  east  half  of  lot  4, 
and  the  north  half  of  lot  22,  in  square  169,  according  to  the 
original  plan,  and  being  lots  i,  2,  3,  4,  17,  18  and  19,  accord- 
ing to  Davidson's  sub-division  of  said  square  in  the  City  of 
Washington,  in  the  District  aforesaid;  in  pursuance  of  the 
Act  of  Congress  of  the  United  States,  entitled  "An  Act  to 
secure  to  mechanics  and  others  payment  for  labor  done  and 
material  furnished  in  the  erection  of  buildings  in  the  D.  C," 
which  said  account  has  been  enrolled  among  the  records  of 
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said  Court,  by  the  record  thereof  in  the  OflSce  of  the  Clerk  of 
the  said  Court,  remaining  manifestly  appears,  and  the  said 
Andrew  D.  Caldwell  alleges  that  the  said  sum  of  $14,586.39 
is  still  due  and  unpaid,  and  that  judgment  remains  to  be 
rendered  upon  the  account  and  record  aforesaid. 

Therefore  you  are  hereby  commanded  that  you  make 
known  unto  the  said  William  H.  Winder,  according  to  the 
Act  of  Congress  aforesaid,  that  he  be  and  appear  before  the 
Circuit  Court  of  the  D.  C,  to  be  held  for  the  County  aforesaid 
at  the  City  of  Washington,  on  the  fourth  day  of  March,  inst., 
to  show  cause,  if  any  he  hath,  why  the  said  Court  ought  not 
to  render  judgment  for  the  sum  of  $14,586.39  aforesaid, 
according  to  the  force  and  effect  of  the  said  Act  of  Congress; 
and  further  to  do  what  the  said  Court  shall  then  and  there 
consider  concerning  him  in  this  behalf,  and  have  you  then 
and  there  this  writ,  and  make  return  of  the  manner  in  which 
you  shall  have  executed  the  same. 

Hereof  fail  not,  as  you  will  answer  the  contrary  at  your 
peril. 

Witness  the  Hon.  Wm.  Cranch,  Chief  Judge  of  our  said 
Court,  at  the  City  of  Washington,  the  20th  day  of  March, 
A.  D.  1849. 

Issued  this  20th  day  of  March,  1849. 

John  A.  Smith,   C/erk, 

The  following  was  filed  by  the  counsel  of  the  defendant: 
Take  notice  that  the  above  named  defendant,  not  ad- 
mitting the  existence  of  any  claim  against  him  of  the  above 
named  plaintiff,  or  a  due  performance  of  any  part  of  the  con- 
tract filed  by  the  said  plaintiff  in  the  Clerk's  Office,  will  give 
in  evidence  and  insist  that  the  said  plaintiff  did  not  perform 
and  furnish  certain  work  and  material  called  for  by  the  said 
contract,  whereby  the  benefits  stipulated  for  by  the  said  defend- 
ant was  not  received;  that  among  other  things,  the  said  plain- 
tiff did  not  perform  the  work  or  furnish  the  material  for  the 
items  mentioned  in  the  annexed  account,  and  that  the  said  de- 
fendant will  set  off  and  allow  so  much  of  the  amount  of  the  said 
account  against  any  demand  of  the  said  plaintiff  to  be  proved  at 
the  said  trial,  as  will  be  sufiicient  to  satisfy  and  discount  said 
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demand,  according  to   the  statute   in   such  case  made  and 
provided. 

And  further  take  notice,  that  the  said  defendant  will 
give  in  evidence  and  insist  that  there  were  defects  in  the  said 
work  and  materials  and  delay  in  the  execution  and  furnish- 
ing of  the  same,  as  called  for  b}'  the  said  contract;  that  said 
delay  was  for  a  period  of  not  less  than  one  month,  and  that 
the  sum  of  twenty-five  dollars  per  day  therefore  ought  to  be 
deducted  from  any  demand  of  the  plaintiflF,  to  be  proved  at  the 
said  trial. 

Dated  20th  day  of  November,  1850. 
Notice  of  plea  set  oflF. 

Whereupon  the  said  defendant,  by  his  counsel,  filed  in 
Court  here  a  paper  purporting  to  be  a  notice  of  set  ofi",  which 
is  in  the  words  and  manner  following,  to  wit: 

Take  notice  that  the  above  named  defendant,  on  the  trial 
of  this  cause,  will  give  in  evidence,  and  insist  that  the  above 
named  plaintifi",  before  and  at  the  time  of  the  commencement 
of  this  suit  was,  and  still  is,  indebted  to  the  said  defendant  in 
the  sum  of  $9000,  for  money  by  the  defendant  before  that 
time  paid,  laid  out  and  expended  for  the  plaintiflf  by  the 
defendant,  on  account  of  and  on  behalf  of  the  said  plaintiff, 
under  his  contract  as  aforesaid  and  at  his  special  instance  and 
request;  and  further,  that  certain  portions  of  the  work  required 
by  said  contract  and  specifications  and  plans,  to  the  amount 

of  $ had  been,  by  the  direction  of  said  plaintiff,  and  of 

his  benefit,  dispensed  with  in  the  progress  of  the  building; 
wherefore  he,  said  defendant,  claimed  the  right  to  rebate  the 
same  from  the  contract  price  for  the  said  building,  and  that  the 
said  defendant  will  set  off  against  the  said  plaintiff,  on  said 
trial,  so  much  of  the  said  $9000,  and  of  the  value  of  the  work 
so  rebated  against,  any  demand  of  the  said  plaintiff,  to  be 
proved  on  the  said  trial,  as  well  as  be  sufiicient  to  satisfy  and 
discharge  such  demand,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

March  20th,  1850. 
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Court's  instructions. 

When  a  debtor  owes  on  two  accounts  and  makes  a  pay- 
ment, he  has  a  right  to  direct  to  which  debt  it  shall  be  applied, 
and  when  so  directed  the  application  must  be  so  made;  when 
no  such  direction  is  made  the  creditor  may  apply  it  to  which 
debt  he  thinks  proper;  if  neither  does  so,  before  suit  brought, 
the  Court  and  jury  may  apply  it,  and  the  rule  then  is  to  apply 
it  to  the  debt  which  is  the  least  secure. 

If  however  one  only  of  the  two  debts  are  due,  the  appli- 
cation must  be  made  to  such  debt. 

The  Court  instructed  the  jury  that  no  extra  work  not 
completed  within  three  months  preceding  the  filing  of  the 
claim  in  the  Clerk's  Office  was  covered  by  the  lien  then. 

Can  the  jury  apply  any  payment  made  by  the  defendant 
in  the  case  to  the  payment  of  the  claim  for  extra  work  not 
completed  within  three  months  as  specified  above? 

We  think  the  jury  can  apply  any  of  the  general  payments 
made  by  the  defendant,  not  directed  by  him  to  be  applied  to 
the  contract  specifically,  to  the  credit  of  any  of  the  extra 
work,  whether  completed  within  the  three  months  referred  to 
or  not,  provided  the  jury  shall  be  satisfied  by  the  evidence 
that  such  extra  work  was  executed,  and  the  money  due  for  it 
at  the  time  such  payments  were  made. 

The  following  instructions  were  excepted  to  by  the 
plaintiflF: 

On  the  trial  of  this  cause,  the  plaintiflF,  to  maintain  the 
issue  on  his  part,  joined,  oflfered  and  read  in  evidence,  without 
objection,  the  contract  and  specifications  signed  by  the  parties 
respectively,  and  gave  evidence  tending  to  show  that  said 
contract  and  specifications  referred  to  certain  plans  of  the 
building  therein  referred  to,  which  had  been  prepared  by  Mr. 
Walters  for  the  defendant,  and  upon  which  defendant  had 
invited  bids  for  the  said  building;  and  afterwards  certain 
other  plans,  in  addition  to  and  in  some  respects  modifying 
the  said  plans  of  said  Walters,  had  been  prepared  by  the 
direction  of  the  defendant,  under  which  modified  plans,  with 
certain  alterations  required  by  the  defendant,  the  plaintiflf 
did  the  work  specified  in  said  contract,  and  defendant  took 
possession  of  said  building  before  the  said  contract  was  fully 
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completed,  and  rented  out  a  portion  of  it,  and  hath  continued 
to  hold  it  to  this  time.  He  further  gave  in  evidence  to  show 
that  he  did  at  the  time  request,  and  for  the  use  and  benefit  of 
the  defendant,  furnish  the  material  and  do'the  work  on  said 
building,  particularly  set  out  in  the  account  for  extra  work 
filed  in  said  cause,  and  the  value  thereof;  that  the  principal 
part  of  said  contract  work  and  of  said  extra  work  was  done 
about  and  before  the  ist  of  October,  1848,  but  the  completion 
thereof  was  delayed  to  accommodate  the  defendant,  and  the 
contract  work  and  part  of  the  other  said  extra  work  was 
finished  in  February,  1849;  ^^^  ^^^  claim  for  his  lien  on  said 
building  was  filed  by  the  said  plaintiff  in  March,  1849,  and 
rested.  And  thereupon  the  defendant  prayed  the  Court  to 
instruct  the  jury  as  follows:  If  the  jury  shall  believe,  from 
the  evidence  aforesaid,  that  the  work  and  material  mentioned 
in  the  open  account  filed  by  the  plaintiff  in  the  Clerk's  Ofl&ce, 
and  offered  in  evidence  by  him  as  extra  work  and  material, 
were  not  done  and  furnished  in  part,  or  any  part  thereof  was 
not  done  and  furnished  within  three  months  before  the  filing 
of  the  claim  in  the  Clerk's  Ofl5ce,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  action  for  such  work  and  materials 
claimed  as  extra  work,  or  such  part  thereof. 

The  defendant  then  offered  to  give  in  evidence  tending 
to  show  that  certain  portions  of  the  work  required  by  said 
contract  and  specifications  and  plans  had  been  for  his  benefit 
and  by  his  direction  dispensed  with  in  the  progress  of  the 
said  building,  and  claimed  the  right  to  rebate  the  same  from 
the  contract  price  for  the  said  building,  for  the  purpose  of 
showing  what  work  was  actually  done  and  what  materials 
were  actually  furnished,  so  as  to  ascertain  the  extent  of  the 
plaintiff's  lien  on  the  building,  and  the  plaintiff  by  his 
counsel  objected  thereto,  and  the  Court  admitted  the  same. 

And  thereupon  the  defendant  offered  to  give  in  evidence, 
by  Mr.  Gilpin,  who  was  the  architect  of  the  building,  that 
after  the  said  contract  and  specifications  had  been  signed  by 
the  said  parties,  the  said  plaintiff  admitted  that  he  was,  by 
that  contract,  bound  to  do  the  carpenter's  work  for  flat  ceil- 
ings in  all  the  rooms  of  said  building.  The  witness  stated  that 
the  plaintiff,  at  the  invitation  of  said  defendant,  made  a  bid 
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in  Writing  for  the  carpenter's  work  of  said  building,  including 
all  the  material  parts  thereof,  and  afterwards  defendant  stated 
to  witness  that  Mr.  Downer  had  also  bid  in  writing  for  said 
work,  but  he  was  higher  than  Mr.  Caldwell  and  had  given 
the  contract  to  Mr.  Caldwell.  That  there  was  a  good  deal  of 
conversation  and  negotiation  between  them  before  the  contract 
was  signed,  but  he  could  not  recollect  any  distinct  or  specific 
alteration  from  said  bid.  He  did  not  know  that  the 
written  bid  of  said  Caldwell  had  been  accepted  by  the  defen- 
dant or  became  a  part  of  the  contract.  There  was,  after  the 
bids  was  made,  much  negotiation  between  the  parties. 

It  was  also  admitted  that  neither  the  contract  nor  the 
specifications  refer  to  the  plans,  nor  do  the  plans  exhibit  any 
such  flat  ceiling.  And  the  plaintiflF  objected  to  the  ad- 
missibility of  said  evidence,  but  the  Court  overruled  the 
objection  and  admitted  the  evidence. 

The  following  instructions  were  excepted  to  by  the 
defendant. 

And  thereupon  the  defendant,  to  support  the  issue  joined 
on  his  part,  gave  in  evidence  to  prove  that  the  said  contract 
and  specifications  referred  to  a  set  of  plans  prepared  by  Mr. 
Gilpin,  at  the  instance  of  the  defendant. 

The  defendant  further  gave  evidence  to  prove  that  said 
plans  were  prepared  by  said  Gilpin,  at  a  time  when  the 
plaintiflf  was  constantly  with  him;  that  they  were  fully  ex- 
plained to  and  understood  by  the  plaintiflf,  and  recognized  by 
him  as  a  part  of  said  contract. 

The  defendant  further  gave  evidence  to  prove  that 
portions  of  the  work  and  material  mentioned  in  the  account 
or  claim  filed  in  the  Clerk's  Ofl&ce  as  extra  were  not  such, 
but  were  called  for  and  required  by  the  said  contract  and 
specifications  and  plans,  and  that  the  prices  for  said  work 
and  materials  claimed  as  extra  were  unreasonable  and  ex- 
travagantly high. 

The  defendant  further  gave  evidence  to  show  that  during 
the  progress  of  the  building  certain  portions  of  the  work  and 
materials  called  for  by  the  said  contract  and  specifications  and 
plans  were  dispensed  with  at  his  instance,  and  with  the  assent 
and  acquiesence  of  the  plaintiflf,  and  that  certain  other  portions 
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of  said  work  and  materials  were  not  done  and  furnished, 
or  procured  to  be  done  and  furnished  by  the  plaintiff  according 
to  the  said  contract,  specifications  and  plans,  and  that  to  the 
omission  thereof  the  plaintiff  never  at  any  time  objected. 

The  defendant  further  gave  evidence  to  prove  that 
sundry  large  sums  of  money,  exceeding  in  amount  $9,000, 
had  been  paid  to  the  plaintiff  for  the  work  and  material  done 
and  furnished  under  the  said  contract,  specifications  and 
plans,  and  then  offered  to  show  by  competent  witnesses  that 
there  was  delay  on  the  part  of  the  plaintiff  in  the  performance 
of  his  said  contract;  that  said  delay  was  not  caused  by  or  in 
any  manner  attributable  to  the  defendant,  and  that  in  con- 
sequence of  the  plaintiff  not  being  ready  to  put  up  his  work 
according  to.  said  contract,  delay  was  occasioned  by  him  in 
the  construction  of  said  building  of  not  less  than  three  weeks, 
to  the  admission  of  which  evidence  so  offered  the  plaintiff  by 
his  counsel  objected,  which  objection  the  Court  sustained, 
and  refused  to  allow  the  said  offered  evidence  to  be  given  to 
the  jury. 

At  the  further  trial  of  this  cause,  and  in  addition  to  the 
evidence  contained  in  the  foregoing,  which  is  made  part 
hereof,  the  defendant  gave  evidence  to  prove  that  the  plaintiff 
before,  at  and  since  the  date  of  the  said  contract  was,  and  has 
been  a  resident  of  the  city  of  Philadelphia,  and  by  occupation 
a  contractor  or  undertaker  for  the  construction  of  houses,  and 
that  the  plaintiff  performed  no  manual  work  upon  or  for  the 
building  against  which  the  claim  was  filed,  or  in  the  erecting 
or  constructing  of  the  same,  but  that  said  work  and  labor 
were  done  and  performed  by  mechanics  and  laborers  employed 
by  him  and  acting  under  the  superintendence  and  directions 
of  the  plaintiff  and  his  agent.  The  defendant  further  gave 
evidence  to  prove  that  a  large  portion  of  the  materials  found 
and  provided  for  said  building  was  not  furnished  for  the  same 
by  the  plaintiff,  but  by  persons  employed  by  him  to  find  and 
provide  the  same  for  the  said  building. 

The  defendant  fiirther  gave  evidence  to  prove  that,  with 
the  exception  of  the  work  and  material  dispensed  with  and 
omitted  as  aforesaid,  and  of  a  portion  of  the  work  and 
materials  claimed  as  extra,  and  admitted  as  such  by  the  defen- 
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dant,  the  work  and  materials  done,  found  and  provided  for  the 
said  building  were  so  furnished  under  and  in  pursuance  of 
the  contract,   specifications  and  plans. 

The  defendant  further  gave  evidence  to  show  that  the 
work  done  and  materials  found  and  provided  for  the  said 
building,  under  said  contract,  specifications  and  plans  were 
with  the  exception  o^  the  flooring  of  the  balcony  attached  to 
said  building  done,  found  and  provided  before  the  ist  of  Oct. 
1848,  and  were  then  three  months  before  the  claim  of  the 
plaintiff's  was  filed  in  the  Clerk's  OflSce,  and  that  the  work 
and  materials  mentioned  in  said  claim  as  extra  or  as  additional 
were  aiso,  with  the  exception  of  the  last  item  thereof,  done, 
found  and  provided  before  the  said  ist  of  October. 

And  thereafter  offered  to  prove,  by  competent  testimony, 
that  the  work  and  materials  done,  found  and  provided  upon  and 
for  the  said  building  were  defective  in  quality  and  character 
and  far  inferior  in  value  to  what  said  contract  and  speci- 
fications called  for,  to  the  admissibility  of  which  offered 
evidence,  or  any  part  thereof,  the  plaintiff,  by  his  counsel,  ob- 
jected, which  objection  the  Court  sustained,  and  refused  to 
allow  the  same,  or  any  part  thereof,  to  be  given  to  the  jury. 

At  the  further  trial  of  this  cause  the  defendant,  in  ad- 
dition to  the  evidence  contained  in  the  foregoing,  which  are 
made  part  hereof,  gave  evidence  to  prove  that  the  work  and 
material  before,  and  for  the  balance  aforesaid,  might  have  been 
completed  but  for  the  neglect  and  delay  of  the  plaintiff,  and 
finished  as  required  by  the  said  contract,  specifications  and 
plans  in  the  month  of  November,  1849,  ^^^  ^^^^  ^^^  ^^^  work 
and  material  found  and  provided  under  the  said  contract, 
specifications  and  plans  might  have  been  fully  performed  and 
furnished,  and  the  said  agreement  fully  executed  by  the 
plaintiff,  anterior  to  the  ist  of  December,  1849,  ^^^  ^r  ^^^  delay 
and  neglect  of  the  plaintiff. 

And  therefore  the  defendant,  by  his  counsel,  prayed  the 
Court  to  instruct  the  jury,  that  if  they  shall  believe  from  the 
evidence  aforesaid  that  there  was  made  and  entered  into 
between  the  plaintiff  and  defendant  on  the  8th  of  July,  1847,  a 
special  agreement,  and  that  under  and  in  pursuance  of  said 
agreement  certain  work  and  materials  were  done,  found  and 
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provided  by  the  plaintiflF  for  the  said  building,  then  for  such 
work  and  materials  the  plaintiff  is  not  entitled  to  recover  in 
this  action.  Which  instructions  the  Court  refused  to  give, 
and  to  such  refusal  this  defendant  by  his  counsel  excepts. 

And  thereupon  the  defendant,  by  his  counsel,  prayed  the 
Court  to  instruct  the  jury  that  if  they  shall  believe  from  the 
evidence  aforesaid  that  the  price  agreed  to  be  paid  by  the 
special  agreement,  offered  in  evidence  by  the  plaintiff,  was 
partly  in  consideration  of  the  skill  or  superintendence  of  the 
plaintiff,  then  the  plaintiff  is  not  entitled  to  recover  in  this 
action  the  said  contract  price,  or  any  part  thereof,  which 
instruction  the  Court  refused  to  give,  and  to  such  refusal  the 
defendant,  by  his  counsel,  excepts. 

And  thereupon  the  defendant,  by  his  counsel,  prayed 
the  Court  to  instruct  the  jury,  that  if  they  shall  believe,  from 
the  evidence  aforesaid,  that  the  work  and  materials  furnished 
under  the  special  agreement  aforesaid,  and  in  addition  thereto, 
and  mentioned  in  the  account  filed  by  the  plaintiff  in  the 
Clerk's  office,  or  any  part  of  said  work  and  materials  were, 
or  was  found,  done  or  provided  by  third  parties  upon  the 
personal  credit  of  the  plaintiff,  and  not  upon  the  credit  of  the 
building  against  which  the  said  account  was  filed,  then  the 
plaintiff  is  not  entitled  to  recover  in  this  action  for  such  work 
and  materials,  or  such  part  thereof,  although  the  jury  should 
further  believe  that  the  said  work  and  materials,  or  such  part 
thereof,  were  performed  and  furnished  upon  and  for  the  said 
building.  Which  instruction  the  Court  refused  to  give,  and 
to  such  refusal  the  defendant,  by  his  counsel,  excepts. 

And  thereupon  the  defendant,  by  his  counsel,  prays 
the  Court  to  instruct  the  jury,  that  if  they  shall  believe,  from 
the  evidence  aforesaid,  that  the  claim  of  the  plaintiff  was  filed 
in  the  office  of  the  clerk  of  this  Court  on  the  9th  of  March, 
1849,  and  that  a  portion  of  the  work  and  material  done,  found 
and  provided  under  the  said  special  agreement,  or  as  additional 
thereto,  was  not  performed  and  furnished  within  the  space  of 
three  months  before  the  filing  of  the  said  claim,  then  for  such 
portion  the  plaintiff  is  not  entitled  to  recover  in  this  action. 
Which  instructions  the  Court  refused  to  give,  and  to  such  re- 
fusal the  defendant,  by  his  counsel,  excepts. 


Caldwell  m.  Winder.  33 

And  thereupon  the  defendant,  by  his  counsel,  prayed 
the  Court  to  instruct  the  jury,  that  if  they  shall  believe,  from 
the  evidence  aforesaid,  that  a  portion  of  the  materials  found 
and  provided  for  said  building  were  not  found  and  provided 
for  the  same  by  the  plaintiff,  but  by  persons  employed  by 
him  to  find  and  provide  the  same  for  the  said  building,  then 
for  such  portion  the  plaintiff  is  not  entitled  to  recover  in  this 
action.  Which  instruction  the  Court  refused  to  give,  and  to 
such  refusal  the  defendant,  by  his  counsel,  excepts. 

And  thereupon  the  defendant,  by  his  counsel,  prayed 
the  Court  to  instruct  the  jury,  that  if  they  believe  from  the 
evidence  aforesaid,  that  the  plaintiff  did,  and  performed  him- 
self no  work  or  labor  upon  or  for  the  said  building,  or  in  the 
erecting  or  constructing  of  the  same,  but  that  said  work  or 
labor  was  done  and  performed  by  mechanics  and  laborers  em- 
ployed and  hired  by  him  for  the  purpose,  then  the  plaintiff  is 
not  entitled  to  recover  for  such  work  and  labor  in  this  action. 
Which  instruction  the  Court  refused  to  give,  and  to  such 
refusal  the  defendant,  by  his  counsel,  excepts. 

And  thereupon  the  defendant,  by  his  counsel,  prayed 
the  Court  to  instruct  the  jury  that  if,  upon  the  evidence  afore- 
said, they  shall  believe  the  same,  the  plaintiff  is  not  entitled 
to  recover  for  the  work  and  materials,  or  any  part  thereof 
done,  found  and  provided  under  the  said  special  agreement. 
Which  instruction  the  Court  refused  to  give,  and  to  such 
refusal  the  defendant,  by  his  counsel,  excepts. 

That  if  the  jury  believe,  from  the  evidence  aforesaid, 
that  the  plaintiff  has  not  fully  executed  and  performed  the 
said  agreement  entered  into  between  him  and  the  defendant, 
and  so  far  as  the  same  were  not  dispensed  with  by  mutual 
consent,  or  by  the  direction  of  the  defendant,  then  the  plaintiff 
is  not  entitled  to  recover  in  this  action  the  said  contract  price, 
or  any  part  thereof.  Which  instruction  the  Court  refused 
to  give,  and  to  which  refusal  the  defendant,  by  his  counsel, 
excepts. 

And  after  the  plaintiff  and  defendant  respectively  had 
given  the  evidence  set  out  in  the  foregoing  bills  of  exceptions, 
and  thereupon  made  part  hereof,  and  by  leave  of  the  Court, 
and  by  way  of  rebutting  evidence,  the  plaintiff  gave  evidence 
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tending  to  show  what  the  said  plans  of  said  Walter,  copies 
whereof  are  hereto  annexed,  and  the  specifications  herein- 
before set  out  were  the  only  plans  and  specifications  in  exist- 
ence, and  were  the  only  ones  shown  to  plaintiff  at  the  time 
he  entered  into  his  said  contract;  but  it  was  understood  by 
plaintiff  that  Mr.  Gilpin  was  to  make  the  plans  for  the  execu- 
tion of  the  work,  and  the  said  platis  of  said  Gilpin  were 
intended  to  carry  out  that  understanding.  He  further  gave 
evidence  to  show  that  he  is  a  practical  carpenter  and  house 
builder,  and  did  actually,  with  his  own  hands,  labor  upon  the 
said  building  in  the  progress  thereof;  that  all  the  materials 
furnished  and  provided  by  him,  and  all  the  labor  done  in  and 
about  the  said  carpenter's  work  on  said  building  were  done 
and  provided  by  him  or  on  his  credit,  and  under  his  direction 
and  superintendence; 

Verdict  for  the  plaintiff  for  $4,740,  with  interest,  from 
March  9,  1849. 

Motions  for  a  new  trial  and  arrest  of  judgment. 

Motion  for  a  new  trial. 

Reasons: 

ist.  Because  of  error  or  mistake  of  the  jury  in  finding 
the  said  verdict  without  evidence. 

2nd.  Because  of  error  or  mistake  of  the  jury  in  finding 
the  said  verdict  against  evidence. 

Both  motions  overruled,  and  judgment  rendered  on  the 
verdict. 
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Henry  B.  Tyler 

vs. 

George  W.  Walker,  Paymaster  of  the  United  States 

Marine  Corps. 

At  lyAw.    Decided  January  23,  1851. 

Action  of  Assumpsit, 

I.   That  under  the  sixth  section  2.  That  this    Court  had    juris- 

of  the  Act  of  Congress  of  August  diction  over  this  case.          • 

23rd,   1842,  allowing  certain  offi-  3.    That     in    all    cases    where 

cers,  while  commanding  separate  jurisdiction  depends  on  the  party 

posts,  double  rations,  among  being  it    is    the    party    named    in    the 

"the  commandant  of  each  perma-  record,    consequently    the    nth 

nent  or  fixed  post  garrisoned  with  Amendment  of  the  Constitution, 

troops."    Under  the  evidence  it  which  restrains  the    jurisdiction 

was  Held,  that  the  marine  station  granted  by  the  Constitution  over 

at  the  Navy  Yard  in  Washington  suits  against  the   States    or  the 

was  a  permanent  or  fixed    post  government  is  limited  to    those 

garrisoned  by  troops,  and  there-  suits  in  which  a  State  or  the  gov- 

fore  the  plaintiff  is  entitled  to  the  ernment  is  a  party  on  the  record, 
rations  allowed  by  said  act. 

Bill  as  rendered  Major  George  W.  Walker,  to  Capt. 
Henry  B.  Tyler,  Dr. 

For  amount  retained  in  your  hands  as  Paymaster  of  the 
U.  S.  Marine  Corps,  for  double  rations  due  the  said  Capt. 
Tyler  as  commandant  of  a  detachment  of  marines,  stationed 
at  the  Navy  Yard,  Washington,  from  the  ist  of  December, 
1849,  to  the  30th  of  September,  1850. 

305   days,   at  4  rations  per  day,    is  1,220  complete 

rations,  at  20  cents  per  ration,  is     .  .         .         $244.00 

For  allowance  for  responsibility  and  safe  keeping  of 
the  clothing,  arms  and  accoutrements  of  said  detach- 
ment, due  the  said  Capt.  Tyler  from  October  i,  1849, 
to  30th  of  September,  1850;  12  months  at  $10  per 
month,  is $120.00 

Total, $364.00 
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Henry  M.  Morfit,  Esq.,  for  the  plaintiff. 
Richard  S.  Coxe,  Esq.,  for  the  defendant. 

This  is  an  action  in  assumpsit  to  recover  $364.00,  the 
amount  of  double  rations,  and  for  the  responsibility  ot  arms, 
accoutrements,  &c.,  and  for  the  safe  keeping  and  issuing  of 
clothing,  payable  to  the  said  plaintiff  as  Captain  in  said  Corps, 
while  commanding  a  detachment  of  marines  at  the  Navy 
Yard,  Washington  City,  as  a  permanent  and  fixed  post  gar- 
risoned with  troops  from  ist  of  October,  1849,  ^^  the  30th  of 
September,  1850,  which  amount  has  been  withheld  by  said 
defendant  from  the  said  plaintiff. 

This  action  is  brought  to  ascertain  whether  the  said  Post 
at  the  Navy  Yard,  Washington,  was  during  that  time  above 
named  a  permanent  or  fixed  post  garrisoned  wnth  troops,  and 
if  so,  to  recover  the  amount  set  forth  in  the  declaration. 

This  action  is  to  be  docketed  by  consent,  and  the  Clerk  of 
the  Circuit  Court  of  the  District  of  Columbia,  for  the  County 
of  Washington,  is  hereby  authorized  and  requested,  and  so  to 
enter  it  upon  the  trial  docket  of  the  October  term  of  1850,  so 
that  a  trial  may  be  had  as  speedily  as  ma)'  be. 

Henry  B.  Tyler,  Captain  U.  S.  Marines. 
George  W.  Walker,  Paymaster  U.  S.  Marine  Corps. 

It  is  agreed  in  this  case  that  the  plaintiff  is  a  captain  in 
the  Marine  Corps  of  the  U.  S.,  and  that  the  defendant  is  a 
paymaster  in  the  same  corps.  Under  the  circumstances 
mentioned  this  suit  is  an  amicable  one,  and  docketed  at  the 
instance  of  the  Second  Comptroller  of  the  Treasury,  for  the 
single  purpose  of  obtaining  a  legal  abjudication  of  the  question, 
whether  the  plaintiff  is  entitled  to  the  allowance  claimed  by 
him;  and  it  is  agreed  to  submit  the  question  to  this  Court, 
and  that  the  accompanying  papers  filed  herewith  are  admitted 
to  be  competent  evidence  to  prove  the  facts  stated  in  them 
respectively . 

The  above  is  signed  by  the  several  counsels. 

The  papers  referred  to  above  are  mentioned  in  the  opinion 
of  the  Chief  Judge. 

The  following  is  the  opinion  of  William  Cranch,  Chief 
Judge. 
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Case  agreed  and  docketed  by  consent,  to  try  the  right  of 
the  Captain  of  Marines,  at  the  Navy  Yard  in  Washington, 
to  double  rations  as  commandant  ''of  a  permanent  or  fixed 
post  garrisoned  with  troops.*' 

Within  the  meaning  of  the  6th  Section  of  the  Act  of 
Congress  of  the  23d  of  August,  1842,  by  which  it  is  enacted 
that  the  rations  authorized  to  be  allowed  to  each  oflBcer  while 
commanding  a  separate  post,  by  the  Acts  of  March  3d,  1797 
and  March  i6th,  1802,  shall  be  allowed  only  certain  officers, 
among  whom  is  included  ''the  commandant  of  each  perma- 
nent or  fixed  post  garrisoned  with  troops/' 

It  is  admitted  by  the  counsel  of  both  parties  that  the 
only  matter  to  be  submitted  to  the  Court,  upon  the  evidence 
filed,  is  whether  the  post  at  the  Navy  Yard,  when  commanded 
by  Captain  Tyler,  was  a  separate  permanent  post  garrisoned 
with  troops? 

Upon  that  question  the  evidence  is: 

ist.  That  Captain  Tyler  commanded  the  Marines  at  the 
Navy  Yard,  stationed  during  the  period  claimed  for,  and  that 
the  defendant  Walker, was  Paymaster  of  the  said  Marines 
during  the  same  period. 

2nd.  The  order  of  Mr.  Badger,  Secretary  of  the  Navy, 
of  the  30th  of  July,  1841,  "that  double  rations  should 
be  allowed  to  the  commanding  marine  dfficers  at  the 
Navy  Yards,  or  upon  the  Marine  Stations  at  Ports- 
mouth, N.  H.,  Boston,  New  York,  Philadelphia,  Washington, 
Norfolk  and  Pensacola." 

3rd.  Letter  of  General  Henderson  to  Captain  Tyler,  ap- 
proved by  the  Secretary  of  the  Navy  15th  September,  1843, 
re-establishing  the  post  at  the  gate-way  at  the  Navy  Yard  in 
Washington,  which  had  been  suspended  on  the  2nd  of  Septem- 
ber of  the  same  year. 

4th.  Affidavit  of  D.  H.  Smith,  Chief  Clerk  in  the  Pay-, 
master's  Office  of  the  Marine  Corps  at  Washington,  that 
Captain  Stark,  from  15th  of  July,  1848,  to  31st  of  August  of  that 
year,  was  stationed  at  the  Navy  Yard  in  Washington,  in 
command  of  a  guard  or  detachment  of  Marines,  and  as  com- 
mandant of  that  post  received  double  rations  and  $10  a 
month  for  the  responsibility  and  safe  keeping  of  the  arms, 
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accoutrements  and  clothing  of  the  detachment.  That  Captain 
Tyler  succeeded  him  in  that  command  and  continued  there 
from  the  ist  of  October,  1848,  until  the  present  time.  That 
it  appears  by  the  records  in  the  office  of  the  Adjutant  and 
Inspector  that  Captain  Levy  Twiggs  was  in  command  of  said 
post  from  Nov.  6th  to  Dec.  31,  1830,  and  received  double 
rations.  That  the  propriety  of  such  payment  was  never  to  his 
knowledge  questioned  until  recently  in  the  case  of  Captain 
Tyler,  for  the  purpose  of  having  it  decided  as  he  understood 
in  Court. 

Prom  this  evidence  I  am  satisfied  that  the  Marine  Sta- 
tion at  the  Navy  Yard  in  Washington  was,  (at  the  time 
when,  &c.)  **a  permanent  or  fixed  post  garrisoned  with 
troops." 

But  a  doubt  is  suggested  whether  this  Court  has  juris- 
diction of  the  case,  because  the  U.  S.  is  the  real  defendant  and 
cannot  be  sued.  The  answer  is,  that  for  that  very  reason 
the  suit  must  be  against  the  officer  who  has  the  money  in  his 
hands  to  pay  to  the  plaintiff*,  if  in  law  or  in  equity  he  is 
entitled  to  it. 

In  the  case  of  Osbom,  9  Wheat.,  738,  the  same  question 
was  raised  and  argued.  This  was  a  suit  against  an  officer  of 
the  State  of  Ohio,  and  it  was  contended  in  p.  756  by  the  de- 
fendant that  **  if  the  State  be  the  only  party  interested,  and 
if  the  bill  in  its  terms  and  in  its  effect  operates  solely  upon 
the  State,  the  State  ought  to  be  made  a  party.  If  the  Circuit 
Court  cannot  exercise  jurisdiction  where  a  State  is  a  party 
direct,  it  ought  not,  it  cannot,  be  permitted  to  obtain  that 
jurisdiction  by  an  indirect  mode  of  proceeding.  The  reasons 
which  exempts  the  State  from  direct  responsibility  operate 
at  least  equally  strong  to  exempt  her  from  indirect  respon- 
sibility." 

Page  802,  *'  Here  the  sole  interest  is  in  the  State  of  Ohio. 
She  is  therefore  an  indispensable  party  to  the  bill,  but  she 
cannot  be  made  a  party  because  she  cannot  be  sued.  The 
inevitable  consequence  is  that  the  Court  below  cannot  take 
cognizance  of  the  cause." 

Page  842,  Ch.  J.  Marshall — **  The  objection  is,  that  as 
the  real  party  cannot  be  brought  into  Court,  a  suit  cannot  be 
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sustained  against  the  agents  of  that  party;  and  cases  have 
been  cited  to  show  that  a  Court  of  Chancery  will  not  make  a 
decree  unless  all  those  who  are  substantially  interested  be 
made  parties  to  the  suit.*' 

•'This  is  certainly  true  where  it  is  in  the  power  of  the 
plaintiff  to  make  them  parties,  but  if  the  person  who  is  the 
real  principal — the  person  who  is  the  true  source  of  the  mis- 
chief—by whose  J)ower  and  for  whose  advantage  it  is  done 
be  himself  above  the  law,  be  exempt  from  all  judicial  process, 
it  would  be  subversive  of  the  best  established  principles  to  say 
that  the  laws  could  not  afford  the  same  remedies  against  the 
agent  employed  in  doing  the  wrong,  which  they  would  afford 
against  him,  could  his  principal  be  joined  in  the  suit.*' 

Again  in  page  843  the  Ch.  J.  says:  **  Will  it  be  said  that 
the  action  of  trespass  is  the  only  remedy  given  for  this  in- 
jury? Can  it  be  denied  that  an  action  on  the  case  for  money, 
had  and  received  to  the  plaintiff's  use,  might  be  maintained? 
We  think  it  can."  Again  in  page  846  the  Chief  Justice  says, 
"  The  bill  is  brought,  it  is  said,  for  the  purpose  of  protecting 
•the  bank  in  the  exercise  of  a  franchise,  granted  by  a  law  of 
the  U.  S.,  which  franchise  the  State  of  Ohio  asserts  a  right 
to  invade.  It  prays  the  aid  of  the  Court  to  restrain  the  offi- 
cers of  the  State  from  executing  the  law.  It  is  then  a  con- 
troversy between  the  bank  and  the  State  of  Ohio.  The  in- 
terest of  the  State  is  direct  and  immediate,  not  consequently. 
The  process  of  the  Court,  though  not  directed  against  the 
State  by  name,  acts  directly  upon  it  by  restraining  its  officers. 
The  process  therefore  is  substantially,  though  not  in  form 
against  the  State,  and  the  Court  ought  not  to  proceed  without 
making  the  State  a  party.  If  this  cannot  be  done,  the  Court 
cannot  take  jurisdiction  of  the  case." 

**The  full  pressure  of  this  argument  is  felt,  and  the  diffi- 
culties it  presents  are  acknowledged.  The  direct  interest 
of  the  State,  in  the  suit  as  brought,  is  admitted,  and  had  it 
been  in  the  power  of  the  bank  to  make  it  a  party,  perhaps  no 
decree  ought  to  have  been  pronounced  in  the  cause  until  the 
State  was  before  the  Court.  But  this  was  not  in  the  power  of 
the  Bank." 
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'*The  nth  Amendment  of  the  Constitution  has  exempted 
a  State  from  the  suits  of  citizens  of  other  States  or  aliens,  and 
the  very  diflScult  question  is  to  be  decided  whether  in  such  a 
case  a  Court  may  act  upon  the  agents  employed  by  the  State 
and  on  the  property  in  their  hands/' 

Again  in  page  851  the  Chief  Justice  says:  **Do  the  pro- 
visions then  of  the  American  Constitution  respecting  con- 
troversies to  which  a  State  may  be  a  party  extend,  on  a  fair 
construction  of  that  instrument,  to  cases  in  which  a  State  is 
not  a  party  on  the  record?*' 

**The  first  in  the  enumeration  is  a  controversy  between 
two  or  more  States.*' 

In  page  853  he  says:  **The  next  in  the  enumeration  is  a 
controversy  between  a  State  and  the  citizens  of  another  State. 
Can  this  case  arise  if  the  State  be  not  a  party  on  the  record? 
If  it  can,  the  question  recurs,  what  degree  of  interest  shall  be 
sufficient  to  change  the  parties  and  arrest  the  proceedings 
against  the  individual?*' 

Again  in  page  857  he  says:  **It  may,  we  think,  be  laid 
down  as  a  rule,  which  admits  of  no  exception,  that  in  all  cases 
where  jurisdiction  depends  on  the  party  ^  it  is  the  party  named  in 
the  record;  consequently  the  nth  Amendment,  which  restrains 
the  jurisdiction  granted  by  the  Constitution  over  suits  against 
States,  is  of  necessity,  limited  to  those  suits  in  which  a  State 
is  a  party  on  the  record." 

This  case  seems  to  me  to  be  decisive  of  this  point,  and  as 
all  the  facts  necessarj'  to  a  decision  of  the  case  are  admitted 
by  the  parties,  I  think  judgment  should  be  rendered  upon  the 
case  agreed  for  the  sum  claimed  by  the  plaintiff. 

This  case  being  heard  upon  the  evidence  and  examination 
of  the  laws  in  relation  to  the  subject,  the  Court  is  of  the 
opinion  that  the  post  at  the  Navy  Yard,  Washington  City, 
commanded  by  the  plaintiff  from  the  ist  of  December,  1849, 
to  the  30th  of  September,  1850,  was  a  permanent  post  gar- 
risoned with  troops,  and  that  said  plaintiff,  Captain  Henry  B. 
Tyler,  is  entitled  to  double  rations  and  allowances  for  respon- 
sibility and  safe  keeping  of  the  clothing,  arms  and  accoutre- 
ments of  his  detachment  for  the  time  as  claimed,  and  that 
upon  payment  thereof  by  the  said  defendant  as  Paymaster  ot 
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the  Marine  Corps,  he  should  be  entitled  to  credit  for  it  in  his 
accounts  by  the  accounting  officers  of  the  Treasury. 

January  3,  1851. 

Judge  Dunlop's  dissenting  opinion  given  December  5th, 
1850. 

I  do  not  think  we  have  any  jurisdiction  to  try  and  decide 
this  case. 

It  is  in  substance  a  suit  against  the  U.  S.,  who  are  not 
made  parties,  and  who  cannot  be  sued. 

It  is  not  alleged  that  Mr.  Walker,  the  defendant,  owes 
any  money  in  his  own  right  to  the  plaintiff.  He  has  no 
money  of  the  plaintiff  in  his  hands  as  paymaster,  because  the 
United  States,  whose  agent  he  is,  have  not  admitted  the  claim. 
The  Comptroller  of  the  Treasury  cannot,  by  his  consent, 
transfer  to  this  Court  the  discharge  of  an  executive  duty 
which  he  and  the  accounting  officers  ought  themselves  to 
perform. 

They  must  construe  for  themselves  the  Acts  of  Congress 
applicable  to  the  case,  when  they  are  called  upon  to  allow  the 
plaintifi^s  claim. 

We  can  only  obtain  jurisdiction  or  the  right  to  construe 
these  laws  affecting  the  rights  of  the  United  States  in  any 
case,  as  I  suppose,  than  a  case  in  which  the  United  States  are 
plaintiffs  and  Mr.  Walker  the  paymaster  is  a  defendant. 

If  Mr.  Walker  had  paid  the  money  claimed  to  the  plaintiff, 
and  the  Treasury  officers  had  disallowed  it  to  him  in  his 
accounts,  and  he  having  money  of  the  United  States  in  his 
hands  retained  for  the  claim,  and  the  United  States  sued  him, 
a  case  would  arise  in  which  we  could  give  an  opinion  ai^d 
render  a  lawful  judgment. 

In  this  case  it  is  not  pretended  we  can  give  judgment 
against  Mr.  Walker,  because  he  personally  owes  the  plaintiff 
nothing. 

The  judgment,  we  are  asked  to  give,  is  not  against  Mr. 
Walker,  but  substantially  against  the  United  States;  we  are 
-asked  by  the  judgment  to  control  the  Comptroller  and  the 
Accounting  officers,  which  we  have  no  right  to  do,  and  which, 
if  we  attempted  to  do,  we  could  not  enforce  by  any  compulsory 
process. 
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Facts  presented  December  5th,  1850,  which  were  not 
mentioned  before  Judge  Dunlop  made  his  opinion. 

The  counsel  on  both  sides  having  seen  the  views  taken 
by  Judge  Dunlop,  desire  to  add  some  facts  and  admissions, 
which  would  have  been  presented  if  the  case  had  been  heard 
at  bar. 

First,  it  is  not  in  substance  a  suit  against  the  United 
States,  because  the  defendant  admits  that  he,  and  not  the 
United  States  or  its  officers,  suspends  the  amount  claimed  by 
Captain  Tyler,  and  that  it  is  not  an  official  act,  but  one  done 
to  try  whether  the  post  at  the  Navy  Yard  is  a  separate, 
permanent  post.  It  is  admitted  that  Captain  Tyler,  Com- 
mander at  the  Navy  Yard  station,  during  the  period  claimed 
for,  and  that  he  is  entitled  to  recover  of  the  defendant,  if  the 
Court  say  that  he  commanded  a  separate  post,  or  that  the 
Navy  Yard  station  was  a  permanent  post. 

Second,  it  is  alleged  that  Mr.  Walker  owes  the  money — 
he  holds  it  against  both  the  United  States  and  the  defendant — 
against  the  United  States  because  he  says  Captain  Tyler  is 
entitled  to  it;  and  against  Captain  Tyler  because,  though 
entitled  to  it  if  he  commanded  a  separate  post,  he  must  first 
show  that  such  post  was  a  separate  one  in  fact  or  in  law.  It 
is  admitted  that  the  money  claimed  is  in  the  hands  of  the 
defendant  to  pay  the  plaintiflF,  if  he  commanded  a  permanent 
post.  The  Comptroller  does  not  attempt  to  transfer  any 
jurisdiction,  but  merely  says:  as  this  is  a  question  of  law  as 
to  whether  the  post  at  the  Navy  Yard  was  a  permanent  post; 
that  question  should  be  decided  by  the  Court,  and  that  he 
would  acquiesce  in  it. 

•^  The  rights  of  the  United  States  will  not  be  aflFected  by 
this  decision,  as  the  Paymaster  will  hold  the  money  as  a  stake 
holder  for  Captain  Tyler,  even  if  the  decision  is  against 
Captain  Tyler. 

In  the  case  of  Brown,  Paymaster  of  the  same  corps  vs. 
Captain  Twiggs,  upon  a  similar  question  of  double  rations,  the 
Court  did  entertain  jurisdiction, although  the  United  States  was 
affected  by  it,  for  it  decided  not  only  against  the  Paymaster, 
but  also  that  he  was  entitled  to  a  credit  for  it  in  his  public 
accounts. 
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Besides  in  Osbem  vs.  The  Bank  of  U.  S.,  9  Wheat.,  738, 
tlie  Supreme  Court  held  that  an  officer  of  the  government, 
who  holds  money  under  color  of  law  viriute  qfficei  is  sueable, 
and  for  the  very  reason,  that  if  not  the  citizen  would  lose  his 
remedy  as  the  State  or  government  is  not  directly  the  subject 
of  a  suit. 

But  the  counsel  agree  that  the  only  matter  to  be  sub- 
mitted to  the  Court,  upon  the  evidence  filed,  is  whether  the 
post  at  the  Navy  Yard,  when  commanded  by  Captain  Tyler, 
was  a  permanent  Post  garrisoned  with  troops. 

December  7th,  1850. 
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In  the  relation  of  Sarah  Ann  Mount,  Guardian  of 
THE  Infant  Children  of  James  Mount,  Deceased. 

In  Equity.    Decided  March  25,  1851. 

Appeal  from  the  Orphans'  Court 

PeHHanfor  the  sale  of  all  the  Infant's  Real  Estate. 

The  Act  of  Maryland  of  1798,  Ch.  not  authorize  the  Court  setting  in 

loi,  Sub.  Ch.  12,  Section  10,  allow-  Chancery  to  decree  the  sale  of  the 

ing  the  guardian  to  sell  a  part  of  whole  of  the  said  real  estate, 
the  Real  Estate  of  the  infant  does 

C.  G.  Wallack,  Esq.,  for  petitioner. 

Petition  of  Sarah  Ann  Mount  respectfully  tepresents  that 
she  is  the  guardian  of  Sarah  Ellen  and  James  Henry  Mount, 
infant  children  of  James  Mount,  deceased.  That  it  would  be 
advantageous  to  her  said  wards,  and  indispensably  necessary 
to  their  maintenance  and  education,  that  the  real  estate 
whereof  the  said  James  Mount  died,  seized,  be  sold  by 
order  of  the  Court,  in  pursuance  of  the  statutes  in  such  case 
made  and  provided.  That  the  said  Mount  died  possessor  of 
no  personal  property,  except  household  and  kitchen  furniture, 
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which '  is  absolutely  and  indispensably  necessary  to  be  re- 
tained and  kept  together  for  the  use,  comfort  and  conven- 
ience of  the  said  wards.  That  the  real  estate  consisting 
of  lots  17  and  18,  in  square  696,  lots  32,  in  square  877,  and 
lot  6,  in  square  1078,  with  the  improvements,  is  entirely  un- 
productive and  yields  no  income,  and  she  therefore  prays  that 
the  same  may  be  ordered  sold,  &c. 

The  order  as  prayed  was  thereupon  granted,  sub- 
sequently the  Judge  of  the  Orphans'  Court  set  aside  the 
order  as  follows : 

For  reasons  appearing  to  the  Court,  the  foregoing  decree 
is  set  aside,  one  among  others  is  that  the  law  forbids  all  the 
real  estate  belonging  to  infants  being  sold,  for  the  above 
purposes;  this  is  according  to  an  interpretation  given  by  the 
Circuit  Court  for  this  District. 

The  following  was  the  arguments  used  in  favor  of  the 
original  decree: 

Chapter  loi.  Sub.  Ch.  12,  Sec.  10,  1798,  **and  the  said 
Court,  if  it  shall  deem  it  advantageous  to  the  ward,  may  allow 
the  guardian  to  exceed  the  income  of  the  estate,  and  to 
make  use  of  the  principal  and  to  sell  part  of  the  same  under 
its  order,  provided  nevertheless,  that  no  part  of  the  real 
estate  shall,  on  account  of  such  maintenance  and  education 
be  diminished  without  the  approbation  of  the  Court  of 
Chancery,  &c.'* 

This  act  does  not,  as  I  conceive,  prohibit  it  in  any 
manner,  nor  prevent  the  Court  from  ordering  the  sale  of  the 
whole  of  the  real  estate;  the  words  **and  to  sell  part  of  the 
same,''  evidently  being  intended  to  apply  to  the  whole 
estate,  or  principal  of  the  estate,  of  which  the  whole  of  the 
real  estate  may  be  only  a  part,  as  in  this  case,  the  object  of 
which  is  to  sell  the  real  estate,  in  order  to  retain  for  the  use 
and  comfort  of  the  infants  the  household  funiture,  the 
balance  of  the  principal  within  the  meaning  of  the  Act. 

The  Court  will  perceive  also,  by  reference  to  the  list  of 
property  filed  with  the  petition,  that  though  it  consists  of 
more  than  one  lot,  yet  it  is  entirely  indivisible,  for  the  reason 
that  all  but  one  of  said  lots  are  of  mere  nominal  value. 

The  Act,  so  far  as  it  regards  real  estate,  merely  prohibits 
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the  sale  of  any  part  thereof,  without  the  approbation  of  the 
Chancery  Court,  and  does  not  limit  the  Chancery  Court  to  any 
portion  thereof. 

Under  the  rulings  of  the  Judge  of  the  Orphans'  Court  the 
petition  was  empowered  to  sell  a  part  of  the  real  estate,  viz: 
lot  32,  in  squdre  877,  and  lot  6,  square  1078,  provided  the 
Circuit  Court  of  the  District  of  Columbia,  for  the  County  of 
Washington,  sitting  in  Chancery,  shall,  by  its  proper  order, 
approve  and  confirm  the  same. 

Which  was  approved  as  follows: 

Ordered  that  it  be  certified  to  the  Orphans'  Court,  that 
the  foregoing  decree  (empowering  the  guardian  to  sell  a  part 
of  the  real  estate  of  the  said  infants)  is  approved  according  to 
the  statute  in  such  case  provided. 
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Patriotic  Bank  of  Washington 

Daniel  Webster 

At  Law.    Decided  May  15,  1851. 

Suti  on  a  Promissory  Note. 

In  a  suit  against  the  endorsers  on  ant's  plea,  and  the  defendant  re- 

a  promissory  note,  the  defendant  joined,  that   he    was    within  the 

answering  interposed  the  plea  of  jurisdiction  of  the  Court  for  four 

tli£  statute  of  limitation,  to  which  days  during  the  time, to  the  knowl- 

the  plaintifE  replied  that  the  de-  edge  of  the  plaintiff.     The  plain- 

fendant  was  beyond  seas  during  tiff's  demurrer  to  the  defendants' 

the  time  covered  by  the  defend-  rejoinder  was  held  bad. 

Jos.  H.  Bradley,  Esq.,  for  the  bank. 
D.  G.  Hall,  Esq.,  for  the  defendant. 

The  note  on  which  this  suit  was  brought  was  made  by 
Henry  L.  Kenny,  who  promised  to  pay  to  the  defendant,  sixty 
days  after  its  date,  viz:  13th  of  September,  1837. 

The  defendant  endorsed  the  note  over  to  D.  A.  Hall, 
who  in  turn  endorsed  it  over  to  the  plaintiffs. 

The  usual  counts  were  inserted  in  the  declaration. 

The  pleas  of  the  defendants  were  in  substance  as  follows: 

First,  that  he  did  not  undertake  and  promise  in  manner 
and  form,  as  the  said  plaintiffs  have  above  complained 
against  him. 

Second,  that  the  plaintiffs  ought  not  to  have  or  main- 
tain their  action  aforesaid  against  him,  because  he  saith  that 
he,  the  said  defendant,  did  not  at  any  time  within  three  years 
next  before  the  commencement  of  this  suit,  undertake  or 
promise  in  manner  and  form  as  the  said  plaintiffs  have  above 
thereof  complained  against  him. 

Third,  that  the  plaintiffs  ought  not  to  have  or  maintain 
their  action  aforesaid  against  him,  because  he  saith  that  the 
several  supposed  causes  of  action  in  the  said  declaration 
mentioned  did  not,  nor  did  any  or  either  of  them  accrue  to  the 
said  plaintiffs  at  any  time  within  three  years  before  the  com- 
mencement  of  this  suit,  in  manner  and  form  as  the  said 
plaintiffs  have^ above  thereof  complained  against  him. 
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Replication  to  the  defendant's  pleas. 

That  the  defendant  was  beyond  seas  at  the  time  the 
debt  came  due  and  was  payable,  and  continually  thereafter 
to  the  bringing  of  the  suit. 

Rejoinder  to  the  plaintiflFs'  replication. 

That  on  the  3d  day  of  October,  1840,  the  defendant  re- 
turned  to  the  city  and  was  here  four  days,  and  his  being  here 
was  well  known  to  the  plaintiflFs. 

The  plaintiflFs  demurred  to  the  defendant's  rejoinder. 

Judgment  for  the  defendant  on  the  demurrer. 
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The  United  States 

Henry  Buete. 
At  lyAw.    Decided  May  31,  1851. 

Writ  of  Error  to  the  Criminai,  Court  of  the  District   of 

,  Columbia. 

J.  Harti,ey  Crawford,  Judge. 

Indictment  for  Perjury. 

I.  In  a  trial  for    perjury    it  is  swore  to  the  within  declaration.'' 

proper  to  admit  the  affidavit  of  2.  The  testimony  of  the   Mar- 

another  party  to  be  read  to  the  shal,  that  a  party  named  Brown 

jury,  for  the  purpose  of  showing  evaded  criminal  process,  without 

what  the  prisoner  swore  to.    The  showing  its  connection  with  the 

evidence  showing  that  it  was  on  prisoner's  case,  ought  not  to  have 

the  same  sheet  of  paper,  and  the  been  admitted,  as  it  was  not  rel- 

prisoner's  affidavit  referred  to  the  evant  to  the  issue,  and  may  have 

former  affidavit  in  these  words:  injuriously  prejudiced  the  case  of 

**well  acquainted  with  the  within  the  prisoner  in  the  view  of  the 

named  Brown,    who  signed   and  jury. 

P.  R.  FiNDALi.,  Esq.,  Attorney  for  theU.  S. 

On  the  following  indictment: 

District  of  Columbia,  County  of  Washington,  to  wit: 
The  jurors  of  the  U.  S.,  for  the  county  aforesaid,  on  their 
oaths  present  that  Henry  Buete,  late  of  the  county  aforesaid, 
laborer,  falsely  intended  to  defraud  the  U.  S.,  and  wickedly 
and  maliciously  contriving  and  intending  to  aggrieve  and  inj  ure 
the  heirs  and  legal  representatives  of  one  William  Brown, 
deceased,  on  the  5th  day  of  February,  1849,  ^^  ^^  county 
aforesaid,  c^me  in  his  proper  person  before  one,  Samuel 
Grubb,  the  said  Samuel  Grubb  being  a  Justice  of  the  Peace, 
and  for  the  County  aforesaid,  duly  qualified  and  commis- 
sioned, and  then  and  there  in  due  form  of  law  was  sworn  and 
took  his  corporal  oath  on  the  Holy  Evangely  of  Almighty 
God,  and  then  and  there  falsely  swore  on  the  Holy  Evangely 
of  Almighty  God,  (the  said  Samuel  Grubb  then  and  there 
having  a  lawful  and  competent  power  and  authority  to  admin- 
ister such  oath)  that  one  George  F.  Brown  was  the  brother  of 
William  Brown,  who  was  a  first  sergeant  in  Co.  G,  3rd  regi- 
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ment  of  Artillery,  in  the  Army  of  the  United  States,  and 
that  the  said  William  Brown  was  never  married,  and  left  no 
father  or  mother,  brother  or  sister  other  than  the  said  George 
F.  Brown,  whereas  in  truth  and  in  fact  the  said  George  F. 
Brown  was  not  the  brother  of  the  said  Wm.  Brown. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  further 
present  that  the  oath  so  taken  falsely  as  aforesaid  by  the  said 
Henry  Buete  was  material,  in  order  to  enable  the  said  George 
F.  Brown  to  obtain  from  the  government  of  the  U.  S.  certain 
county  land,  to  which  the  said  Wm.  Brown,  the  deceased, 
was  entitled,  and  that  the  said  oath  so  taken  falsely  as  afore- 
said was  taken  in  support  of  a  claim  against  the  U.  S. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  further 
present  that  at  the  time  of  his  taking  the  oath  aforesaid,  the 
said  Henry  Buete  well  knew  that  the  said  George  F.  Brown 
was  not  the  brother  of  the  said  Wm.  Brown. 

And  so  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do 
say  that  the  said  Henry  Buete,  on  the  5th  of  Feb.,  1849,  at 
the  county  aforesaid,  before  the  said  Samuel  Grubb,  Justice  of 
the  Peace  as  aforesaid,  (he,  the  said  Samuel  Grubb,  then  and 
there  having  such  powers  and  authority  as  aforesaid)  by  his 
own  act  and  consent,  and  of  his  own  most  wicked  and  corr\ipt 
mind,  in  manaer  and  form  aforesaid,  feloniously,  falsely, 
wickedly,  willfully  and  corruptly,  did  commit  willful  and 
corrupt  perjury,  and  feloniously,  wickedly,  willfully  and 
corruptly  did  swear  falsely  in  support  of  a  claim  against  the 
U.  S.,  to  the  great  displeasure  of  Almighty  God,  in  con- 
tempt of  the  United  States  and  their  laws,  to  the  evil  and 
pernicious  example  of  all  others  in  the  like  case  ofiFending, 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  government  of  the  U.  S. 

The  exceptions  to  the  rulings  of  the  Judge  of  the  Criminal 
Court  are  given  in  the  opinion. 

The  jury  brought  in  a  verdict  of  guilty,  and  the  defend- 
ant was  sentenced  to  imprisonment,  at  labor  in  the  peni- 
tentiary of  the  District  of  Columbia,  for  the  period  of  four 
years. 

Opinion  of  the  Court  delivered  by  Judge  James  Dunlop, 
as  follows: 
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Opinion  of  the  Court. 

The  first  bill  of  exceptions  in  this  record  presents  solely 
for  review  in  this  Court  the  correctness  of  the  ruling  of  the 
Judge  of  the  Criminal  Court,  in  admitting  on  the  trial  before 
the  jury  the  affidavits  of  George  F.  Brown,  and  of  the  prisoner 
Henry  Buete  and  Albert  Ho£Fer,  of  the  5th  of  February, 
1849,  ^  set  forth  in  the  record. 

The  indictment  against  Buete  was  for  perjury,  and 
averred  the  falsehood  to  be  that  George  F.  Brown  was  the 
brother  of  William  Brown,  an  oath  made  to  enable  George  F. 
Brown  to  obtain  from  the  United  States  certain  bounty  land 
due  to  the  representatives  of  the  deceased  William  Brown,  a 
soldier  killed  in  battle,  in  the  service  of  the  United  States,  in 
the  waj  with  Mexico,  on  or  about  the  20th  of  August,  1847. 
The  indictment  further  averred  that  George  F.  Brown  was 
not  the  brother  of  William  Brown,  and  that  Buete  well  knew 
it  when  betook  the  false  oath. 

Butte's  affidavit,  in  which  Hoffer  joined,  was  clearly 
admissible  evidence  to  the  jury — it  was  the  basis  of  the  prose- 
cution— the  United  States  could  not  prove  the  affidavit  to  be 
false,  without  first  showing  to  the  jury  what  the  oath  was, 
and  what  Buete  had  sworn  to.  George  F.  Brown's  affidavit 
and  Buete 's  affidavit,  the  evidence  in  the  bill  of  exceptions 
shows  were  on  the  same  sheet  of  paper,  and  Buete  *s  affidavit 
refers  to  Brown's  in  these  words,  **well  acquainted  with  the 
within  named  George  F.  Brown,  who  signed  and  swore  to  the 
within  declaration,  claiming  bounty  land,  &c.''  Brown's 
affidavit  therefore  was  admissible,  if  for  no  other  purpose  to 
explain  and  make  certain  to  the  jury  what  Buete  had  himself 
sworn  to. 

To  this  extent,  and  for  this  object,  it  cannot  be  said  to 
be  resinter  alios  acta;  we  see  no  error  in  the  opinion  of  the 
Judge  of  the  Criminal  Court,  as  presented  on  the  first  bill  of 
exception. 

The  second  bill  of  exceptions,  among  other  things,  contains 
the  following  statement:  **and  the  said  United  States,  in 
oirder  ftuther  to  support  the  issue  on  their  part,  joined  offered 
evidence  tending  to  prove  that  at  the  last  term  of  the  Criminal 
Court  of  the  District  of  Columbia,  the  Grand  Jury  for  Wash. 


62  United  States  vs.  Buetb. 

ington  County,  in  said  District,  found  an  indictment  against 
the  said  George  F.  Brown,  otherwise  called  George  Brown, 
for  false  swearing  in  said  affidavit,  so  made  by  him  before 
Justice  Grubb  as  aforesaid;  and  that  said  affiant  fled  from 
justice  and  has  not  appeared  to  answer  to  said  indictment, 
which  evidence  the  Court  refused  to  allow  to  go  to  the  jury, 
but  ruled  that  the  Marshal  of  the  United  States,  for  the 
District  aforesaid,  a  witness  in  the  cause  on  behalf  of  the 
United  States,  might  be  examined,  and  asked  whether  he  had 
in  his  hands  criminal  process  against  the  said  George  F. 
Brown,  otherwise  called  George  Brown,  returnable  to  the 
present  term  of  the  said  Criminal  Court,  and  whether  he  had 
been  able  to  find  said  defendant  and  serve  said  process  on 
him,  and  thereupon  the  Court  propounded  said  que^ions  to 
Richard  Wallack,  Marshal  and  witness  as  aforesaid;  and  said 
witness  answered  that  he  had  in  his  hands  criminal  process 
against  one  George  F.  Brown,  otherwise  called  George  Brown, 
returnable  to  the  present  term  of  the  said  Criminal  Court, 
that  he  had  endeavored,  but  had  not  been  able  after  the  most 
diligent  enquiry  to  find  said  Brown  and  serve  said  process  on 
him,  and  that  said  Brown  had  not  appeared  to  said  process 
and  to  the  evidence  of  said  Richard  Wallack;  the  counsel  for 
the  prisoner  objected,  but  the  Court  overruled  said  objection 
and  allowed  the  said  evidence,  to  go  to  the  jury,  whereupon 
the  prisoner,  by  his  counsel,  excepts,  &c/' 

The  evidence  thus  admitted  by  the  Judge,  we  think,  was 
not  relevant  to  the  issue,  and  may  have  injuriously  prejudiced 
the  case  of  the  prisoner  in  the  view  of  the  jury.  It  was  more 
objectionable,  vague  and  uncertain,  than  that  offered  by  the 
United  States,  which  the  Judge  had  before  properly  rejected. 
In  a  separate  indictment  against  Buete  for  perjury,  as  this 
was  no  act  of  Brown,  could  rightly  prejudice  the  accused, 
unless  he  was  connected  with  them  by  evidence.  Even  a 
conviction  of  George  Brown  for  perjury,  in  the  matter  of  his 
affidavit,  would  not,  we  suppose,  be  admissible  evidence  in  a 
trial  on  this  indictment  against  Buete,  to  establish  the  facts 
that  George  Brown  was  not  the  brother  of  William  Brown, 
and  that  Buete  knew  the  fact  to  be  so  when  he  took  the  alleged 
false  oath.     But  however  this  may  be,  which  we  need  not 
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now  decide,  it  seems  very  clear  that  George  F.  Brown's 
evasion  of  criminal  process  in  the  hands  of  the  Marshal,  with- 
out showing  what  that  process  was,  and  its  connection  with 
Buete's  case,  and  said  Brown's  neglecting  to  appear  to  it  ought 
not   to  have  been  admitted  on  this  trial   against  Buete  for 

perjury. 

The  judgment  of  the  Criminal  Court  must  therefore  be 
reversed  and  the  cause  remanded,  with  directions  to  the 
Criminal  Court  to  award  a  venire  facias  de  novo. 
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Edward  McGuirr 

vs. 

Richard  C.  Briscoe 

In  Equity.    Decided  Junk  21,  1851. 

Motion  for  costs  on  overruling  a  demurrer  ^  and  Bill  to  set  aside 

a  sale  at  Auction. 

1.  Where  a  demurrer  to  the  bill  3.  That  at  a  sale  under  a  deed 
is  overruled,or  is  sustained  in  part,  of  trust  the  following  circum- 
the  Court  declined  to  allow  costs  stance,  with  others  mentioned, 
to  either  party,  remarking  that  was  considered  of  sufficient  impor- 
this  Court  has  no  recollection  of  tance  to  set  aside  the  sale  and 
requiring  the  payment  of  five  decree  a  re-sale  of  the  property, 
pounds,  required  by  the  statute  A  party  interested  in  the  sale,  in 
of  Maryland.  the  hearing  of  the  auctioileer  and 

2.  Where  one  has  knowledge  the  persons  attending  the  sale, 
of  the  insolvency  of  a  party,  an  stated  that  he  had  a  deed  for  the 
agreement  to  pay  him  a  part  of  property,  and  that  any  person 
the  purchase  money  of  property,  purchasing  would  be  subject  to  a 
held  by  an  assignee  under  the  in-  suit  at  law;  that  the  sale  under  the 
solvent  laws  is  void  as  to  creditors,  trust  deed  was  a  mere  legal  form 

to  perfect  his  title. 

Motion  for  costs  on  overruling  a  demurrer. 

See  bill,  answer  and  demurrer  as  given  in  this  opinion  and 
that  of  the  decision  of  Judge  Morsell,  setting  aside  a  sale  at 
auction  under  a  deed  of  trust. 

I  think,  says  Judge  Dunlop,  that  the  demurrer  should  be 
sustained  as  to  so  much  of  the  bill  as  seeks  to  discover  how 
much  the  defendant  paid  to  Wall  and  Cascer,  and  to  the  legal 
representative  of  James  McCormick,  and  to  the  defendant 
having  warranted  McCarty. 

And  to  be  overruled  as  to  the  failure  or  refusal  of  the 
defendant  to  pay  to  McCarthy  the  balance  of  the  purchase 
money  in  goods.  See  as  to  Multifariousness,  Story  Equity 
Pleading,  Sec.  284. 

Rule  by  the  Court  that  the  defendant  put  in  a  further 
answer  to  the  complainant's  bill. 

The  defendant  thereupon  put  in  the  following  further 
answer  to  the  complainant's  bill. 
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The  fttrther  answer  of  the  defendant  to  the  original  bill 
of  complaint: 

This  defendant,  saving  and  reserving  to  himself  the  same 
benefit  of  exception  to  the  said  original  bill  as  by  his  former 
answer  to  the  said  original  bill,  is  saved  and  reserved  for 
answer  thereto  saith  : 

That  he,  this  defendant,  hath  fully  complied  with  and 
satisfied  the  said  McCarty  the  fall  sum  of  $1500,  the  purchase 
money  of  the  said  leasehold  premises  in  said  bill  mentioned; 
that  he  hath  paid  and  taken  up  the  said  judgments  and 
claims  of  the  estate  of  James  McCormick,  also  the  claims 
held  by  Ulysses  Ward  and  Wall  and  lasser,  which  he  is  ready 
to  release  and  satisfy  to  said  McCarty,  on  his  being  made 
secure  in  his  said  purchase,  and  the  residue  thereof  he  hath 
fully  accounted  for  and  settled  with  the  said  McCarty,  partly 
in  dry  goods  and  partly  in  debts  due  and  owing  to  him  by 
said  McCarthy  for  dry  goods,  which  he  agreed  to  allow  this 
defendant  on  said  settlement;  and  the  said  McCarthy  did,  in 
the  month  of  May  or  June,  1845,  declare  himself  fully  satisfied 
and  content  therewith,  but  this  defendant  does  not  know  that 
he  can  show  all  the  particulars  of  said  settlement,  yet  ofiers 
himself  ready  to  prove  by  indifiFerent  testimony,  if  the  same 
shall  be  denied  by  said  McCarthy,  that  he  did  in  fact  in  the 
said  month  of  May  or  June,  1845,  fully  pay  and  satisfy  to  him 
the  said  balance  stipulated  by  this  defendant  in  and  by  his 
said  agreement,  to  be  paid  for  the  purchase  of  the  said  lease- 
hold, &c. 

The  following  exceptions  were  taken  by  the  complainant 
to  the  above  insufficient  further  answer  of  the  said  defendant 
to  his  said  complainant's  bill.  For  that  the  said  defendant 
hath  not,  to  the  best  and  utmost  of  his  knowledge,  remem- 
brance,  information  and  belief,  answered  and  set  forth 
whether  he,  the  said  defendant,  '*  hath  supplied  and  allowed 
said  McCarthy  to  select  any  goods  from  the  store  of  the  said 
Clarke  &  Briscoe.  If  so  to  what  amount?  and  what  kind  of 
goods?  and  produce  and  set  forth  a  bill  of  the  same.'* 

In  all  of  which  particulars  the  said  complainant,  except 
to  the  said  further  answer  of  the  said  defendant  as  evasive. 
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imperfect  and  insufficient,  and  humbly  prays  that  the  said  de- 
fendant may  be  compelled  to  put  in  a  full  and  perfect  answer 
thereto. 

The  complainant  thereupon  moved  for  costs  on  overruling 
the  demurrer  and  for  the  penalty  of  £^  under  the  statute. 

Judge  Branch's  opinion:  The  demurrer  to  the  defen- 
dant's first  answer  having  been  sustained  in  part  and  over- 
ruled in  part,  I  think  each  party  should  sustain  his  own 
co3ts  incurred  by  the  demurrer,  that  is  that  neither  party 
should  recover  of  the  other  any  costs  of  demurrer. 

I  have  no  recollection  that  this  Court  has  ever  required 
the  payment  of  the  £^  required  by  the  Maryland  Statute.* 

The  following  is  Judge  Cranch's  decision  overruling  the 
demurrer  to  the  answer. 

I.  This  is  a  demurrer  to  the  defendant's  further  answer, 
because  he  says  that  * '  he  does  not  now  know  that  he  can 
show  all  the  particulars  of  said  settlement." 

But  he  saj'S  that  he  **has  fully  complied  and  satisfied 
the  said  McCarthy  the  said  full  sum  of  $1500,  the  purchase 
money  of  the  leasehold  premises,  in  the  bill  mentioned," 
and  **offers  himself  ready  to  prove  by  indifiFerent  testimony 
that  he  did,  in  May  or  June,  1845,  pay  and  satisfy  to  him  the 
balance,"  &c. 

This  seems  to  me  to  be  as  full  an  answer  as  can  reason- 
ably be  required. 

I  therefore  am  inclined  to  think  that  this  last  demurrer 
should  be  overruled,  but  without  costs.  Is  the  defendant 
bound  to  exhibit  a  bill  of  particulars  of  the  goods  supplied 
to  McCarthy?     I  doubt  whether  he  is  bound. 

Bill  to  set  aside  a  sale  at  auction. 

Opinion  of  Judge  Morsell : 

The  bill  in  this  case  was  filed  by  Edward  McGuire  as 


*  That  upon  any  demurrer  or  plea  being  overruled  upon  argument, 
or  otherwise  being  withdrawn  without  leave  of  the  Chancery  Court, 
the  party  whose  demurrer  or  plea  is  so  overruled  or  withdrawn 
shall  pay  to  the  opposite  party  the  sum  of  five  pounds  current  money, 
and  the  costs  thereof,  and  be  in  contempt  until  the  said  sum  of  money 
and  costs  are  fully  discharged  and  paid.    ActMd.,  1785,  Ch.  72,  Sec.  25. 
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trustee  under  the  insolvent  law,  appointed  in  the  case  of 
John  McCarty ,  an  insolvent  debtor,  on  behalf  of  the  creditors 
of  said  McC.  against  Richard  Briscoe. 

The  bill  states  that  McC,  on  the  17th  of  Aug.,  1836, 
purchased  of  Frederick  May,  since  deceased,  a  leasehold 
interest  in  a  lot  or  parcel  of  ground  in  the  city  of  W.,  num- 
bered 29,  in  square  *'B,"  for  the  term  of  99  years,  he  paying 
therefore  an  annual  ground  rent  of  one  hundred  and  fourteen 
dollars  and  ninety  cents,  with  the  privilege  at  any  time  during 
the  said  term  to  purchase  the  fee-simple  title  in  said  premises 
for  the  sum  of  $1915,  on  which  premises  said  McC.  erected 
a  two  story  brick  house  at  the  cost  of  about  $2600;  that  on  the 
20th  of  April,  1844,  he  conveyed  all  his  interest  in  said  lease- 
hold premises  to  Edward  Simmes  and  Richard  E.  Simmes,  in 
trust,  to  secure  the  payment  of  three  hundred  and  ninty-three 
dollars  and  thirty-four  cents  to  Ulysses  Ward,  to  whom  he  was 
then  indebted,  with  power  to  said  Trustees  in  case  of  failure  to 
pay  the  same  in  12  months  from  the  date  of  said  conveyance, 
to  sell  the  same  at  public  auction. 

That  on  the  4th  of  June,  1844,  he  obtained  the  benefit  of 
the  Act  of  Congress  for  the  relief  of  insolvent  debtors  within 
the  D.  C,  that  according  to  the  provisions  of  said  act,  he  did 
on  the  said  4th  of  June,  1844,  convey  and  transfer  to  said 
McG.,  for  the  benefit  of  his  creditors,  all  his  property,  real, 
personal  and  mixed,  and  all  his  claims,  rights  and  credits. 
From  the  insolvent  papers,  in  which  case  it  appears  that  the 
premises  aforesaid  were  returned  in  his  schedule  as  a  part  of 
his  real  property,  and  by  the  certificate  of  said  McG.  as  trustee, 
that  the  same  were  delivered  to  him  on  said  4th  day  of  June, 
1844;  it  further  appears  thereby  that  said  McC.  returned, 
among  those  which  are  stated,  several  other  creditors  besides 
the  said  Ulysses  Ward  and  Wall  and  Saggar  and  Jas.  McCor- 
mick  for  whose  debt  he  was  imprisoned. 

The  bill  proceeds  in  substance  to  state  and  charge  that 
afterwards  on  Feb.  the  17th,  1845,  Richard  G.  Briscoe  the 
defendant,  knowing  the  premises,  and  conniving  with  said 
McC.  did  fraudulently  and  with  the  intent  to  defraud  the 
said  McC.  and  his  said  McC's  creditor,  make  a  secret  agreement 
in  writing  with  said  McC,  wherein  the  said  Briscoe  promised 
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to  pay  the  said  McC.  the  sum  of  $1500,  in  consideration  where- 
of the  said   McC.  agreed  to  convey   the  premises   aforesaid 
unto  the  said  Briscoe,  that  the  said  sum  of  $1500  was  agreed 
to  be  paid  in  manner  following:  ist.  To  pay  the  said  debt  of 
$393.35  and  interest  thereon  due  to  said  Ulysses  Ward  and 
secured   as  before  mentioned.     2nd.  To  pay  about  $250  and 
interest  thereon  due  Messrs.  Wall  and  Saggar,  for  which  they 
had  obtained  a  judgment.     3rd.  To  pay  the  sum  of  about  $350 
and  interest  thereon  due  to  one  Jas.  McCormick,  for  which 
the  said  McC.  had  obtained   a  judgment,    and  the  balance, 
which  was  computed  to  be  about  $300,  was  to  be  paid  by  said 
Briscoe  in    such   goods    as   the    said    McC.    should    think 
proper  to  select  from  time  to  time  out  of  the  stock  of  mer- 
chandise in  the  store  of  said  Briscoe.    There  are  some  variances 
between  the  original  agreement  exhibited  in  the  case,  and  as 
it  is  stated  above  in  the  bill,  but  it  is  supposed  not  mater- 
ially to  effect  the  principles  of  law, .  which  will  be  declared 
in  the  decision  of  the  case.     The  bill  avers  that  the  defendant, 
well  knowing  the  fact  that  said  McC.  had  no  legal  or  equi- 
table right  to  sell  said  premises,  entered   into  the  contract 
aforesaid,  with  the  covenous  intent  of  obtaining  the  same   at 
an   unreasonable  sacrifice,    to   the   great   detriment    of    the 
creditors  of   said   McC,  and  that    at    various    times    after 
said  agreement  was  drawn  up  said  complainant  informed  said 
defendant   that  said  McC.  was  an  insolvent  debtor;  had  no 
right  to  enter  into  said  agreement,  and  that  any  money  he,  the 
said    Briscoe    might    pay    said    McC.    on    account  of  said 
agreement  would  be  thrown  away  by  him,  the  said  Briscoe. 
That   in  pursuance  of  said   agreement,   said   McC,  on   the 
17th  of  Feb.,   1845,  ^id  ^y  deed,  duly  executed,  convey  said 
premises,  for  the  consideration  aforesaid,  to  said  Briscoe,  and 
therein  empowered  said  trustees,  with  the  assent  of  said  Ulys- 
ses Ward,  to  convey  said  premises,  free  and  clear  from  said 
trust,  or  to  convey  the  same  subject  thereto,  that  well  know- 
ing said  deed  was  a  nullity,  because  of  said  prior  deed  under 
the  solvent  law.    Said  Briscoe  covenously,  and  with  intent  to 
defraud  said   McC.  and  his  creditors,  advised    and    agreed 
with    McC   that  neither  he,    the  said   Briscoe,   nor  McC 
should  pay  off  the  said  debt  so  secured,  but  should  fail  so  to 
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do,  and  they  cause  a  sale  of  said  premises  at  public  auction  by 
the  trustees  under  said  trust  deed,  at  which  said  sale,  he,  said 
Briscoe,  should  become  the  highest  bidder,  and  with  a  view  to 
prevent  said  premises  from  bringing  a  full  and  fair  price  at 
said  auction  sale,  it  was  arranged  between  them  that  not  more 
than  $1000  should  be  offered  for  the  same,  that  is,  that  the 
said  Briscoe  should  bid  the  said  sum  of  $1000.  In  compliance 
with  which  arrangement  said  Mc&  made  known  to  his 
friends  and  acquaintances  generally,  that  he  had  sold  said 
premises  by  private  contract  to  said  Briscoe,  and  that  the 
public  sale  by  auction,  under  said  trust  deed,  was  a  mere  legal 
form  to  perfect  the  title  of  said  Briscoe,  which  arrangement 
became  publicly  known  prior  to  and  at  the  time  of  said 
auction  sale,  which  took  place  on  the  17th  of  May,  1845;  that 
said  McC.  designedly  absenting  himself.  In  consequence 
of  the  common  notoriety  of  said  private  sale,  many  persons 
refrained  from  attending  the  said  auction,  and  of  the 
few  who  did  attend,  but  one  made  a  bid  for  the  said  premises. 
That  said  Briscoe,  to  effect  his  point  at  the  time  of  said  auction, 
at  the  premises  aforesaid,  and  in  the  hearing  of  the  auctioneer 
and  all  the  persons  then  and  there  attending,  publicly  declared 
and  stated  that  he,  the  said  Briscoe,  had  a  deed  for  the  prop- 
erty, and  also  the  lease  of  Dr.  May,  meaning  the  lease  execu- 
ted as  aforesaid  by  said  Frederick  May,  deceased,  and  that  any 
person  purchasing  would  be  subject  to  a  suit  at  law.  In 
coasequence  whereof,  the  said  premises,  at  the  lowest  cash 
valuation  worth  $2000,  were  struck  off  to  said  Briscoe  as  the 
highest  bidder  at  said  auction  for  the  sum  of  $730,  and  on 
the  8th  of  July,  1845,  the  trustees  aforesaid  executed  and  deliv- 
ered a  valid  deed  of  conveyance  (I  suppose  as  to  the  form  of 
execution)  conveying  to  said  Briscoe  all  their  right  and  title 
and  interest  in  the  premises.  Complainant  further  charges 
that  after  the  execution  of  said  last  mentioned  deed,  the  said 
Briscoe,  believing  himself  in  condition  to  carry  into  effect 
the  fraudulent  schemes  which  complainant  charges  were  being 
plotted  by  said  Briscoe  at  the  time  of  the  execution  of  the 
said  private  contract,  paid  off,  it  is  true,  the  entire  debt  due, 
and  secured  as  aforesaid  to  Ulysses  Ward,  amounting  to  about 
^50;  but  instead  of  liquidating  the  entire  debt  due  by  said 
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McC.  to  said  Wall  &  Saggar  and  to  said  Jas.  McC,  the  said 
Briscoe  compromised  with  .them  at  the  rate  of  fifty  cents  on 
the  dollar,  &c.,  (to  this  part  of  the  bill  the  defendant  demurred, 
and  the  Court  sustained  his  demurrer).  The  bill  charges  also 
that  he  has  failed  and  refused  to  permit  the  said  McC,  ac- 
cording to  the  terms  of  the  contract,  to  take  out  the  sum  of 
$300  in  goods  as  aforesaid,  &c.,  except  about  the  sum  of 
about  $47.  The  complainant  avers  and  believes  that  the 
object  of  the  defendant,  at  the  time  of  entering  into  said  con- 
tract, was  by  fraudulent  means  as  aforesaid  to  purchase  the 
said  property,  at  an  unconscionable  sacrifice,  to  the  detriment 
of  said  McC.  and  his  creditors;  that  at  the  time  of  entering 
into  said  contract  he  well  knew  that  said  McC.  was  an  in- 
solvent, and  had  no  interest  at  law  or  in  equity  in  the  premises, 
by  reason  of  which  actings  and  doings  many  of  the  creditors 
of  said  McC.  have  been  defrauded  of  their  just  dues. 

The  prayer  of  the  bill  is  in  the  alternative.  First,  that  a 
resale  of  the  premises  may  be  decreed,  and  an  account  taken 
of  the  rents  and  profits  thereof  during  the  time  said  premises 
have  been  in  the  possession,  or  under  the  control,  or  vested  in 
said  Briscoe,  and  that  the  purchase  money  arising  from  said 
resale  may  be  applied,  first  to  the  repaynient  to  the  said 
Briscoe  of  the  monies  expended  by  him  in  liquidating  the  said 
debt  due  to  said  Ward,  and  to  so  much  of  the  said  respective 
judgments  as  has  been  actually  paid  by  him,  and  legal  interest 
thereon,  deducting  therefrom  the  amount  received,  or  that 
might  have  been  received  by  said  Briscoe,  but  for  his  willful 
default  or  neglect  from  said  premises.  And  second,  that  the 
balance  of  said  purchase  money  be  paid  over  to  said  com- 
plainant as  trustee  as  aforesaid,  to  be  by  him  distributed 
among  the  unsatisfied  creditors  of  said  McC.  pro  rata,  each  in 
proportion  to  the  amount  of  his  claim,  or  a  decree  that  said 
Briscoe  shall  stand  seized  of  the  said  premises  as  trustee  for 
the  use  of  said  complainant  as  insolvent  trustee  as  aforesaid, 
the  said  trust  to  extend  to  the  sum  of  three  hundred  dollars, 
contracted  by  said  Briscoe,  to  be  paid  to  said  McC,  in  goods 
as  aforesaid,  and  interest  thereon,  and  to  pay  any  sum  of  money 
that  may  be  found  to  be  the  difference  between  the  full  amount 
of  the  judgments  aforesaid,  and  interest  thereon  contracted,to  be 
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paid  by  said  Briscoe  for  said  McC,  and  the  sum  of  money 
actually  paid  in  liquidation  of  said  judgments  by  said  Briscoe, 
and  that  if  the  said  Briscoe  shall  not  satisfy  the  said  trust  by 
paying  the  said  sums  of  money  to  said  complainant  within  a 
certain  time,  to  be  limited  by  decree,  that  a  sale  of  said 
premises  may  be  ordered,  &c. 

The  answer  admits  the  leasehold  interest  as  stated  in  the 
bill;  denies  the  enhanced  value  by  improvements  as  stated 
by  complainant;  that  it  is  also  true  as  stated  with  respect  to 
the  existence  of  the  debt  due  to  Ulysses  Ward,  and  that  there 
is  also  due  to  him  the  additional  amount  of  $30,  which  was 
also  meant  and  intended  to  be  secured  on  the  same  property. 
He  admits  the  insolvency  of  McC.  as  stated,  and  of  the  con- 
veyance of  all  his  property  to  complainant  as  trustee  for  the 
creditors  of  McC.  under  the  insolvent  law;  admits  a  construc- 
tive notice  thereof,  but  denies  that  he  had  any  notice  in  fact 
at  the  time  of  the  agreement  between  him  and  McC,  for  the 
purchase  of  the  premises  mentioned  in  the  bill,  which  agree- 
ment is  marked  defendant's  exhibit.  No.  i.     That  said  McC. 
was  in  the  actual  enjoyment  of  said  premises,  and  assured 
this  defendant  the  said  premises  were,  with  the  exception  of 
the  said  deed  of  trust  to  Ward,  entirely  free  from  any  incum- 
brance. That  he  has  reason  to  believe,  and  does  believe  it  to  be 
true,  that  complainant  knew  that  said  McC.  was  negotiating 
with  defendant,  yet  stood  by  and  did  not  in  any  manner  inter- 
pose or  notify  him  of  his  claims  upon  said  property  until  the 
agreement  between  McC.  and  him  was  consummated.     That 
although,   as   appears  on  the  back  of  the  schedule,  McC. 
returned  a  list  of  his  creditors,  there  is  not  and  has  not  been 
on  file  in  the  insolvent  proceedings  a  single  claim  or  demand 
by  any  one  of  the  said  creditors,  nor  is  there  anything  there 
except  the  said  list  to  show  that  he  was  in  fact  indebted  to 
any  of  the  said  persons,  nor  is  there  anything  to  show  the 
amounts.     That  he  is  ready  to  prove  that  if  said  McC.  was 
indited  to  any  of  said  persons  at  the  time  of  said  insolvent's 
discharge,  that  either  he,  said  McC,  or  some  other  person, 
other  than  said  insolvent  trustee,  hath  fully  settled  the  said 
debts,  except  said  Thos.  Grifl&n  and  said  Bradly  &  Estep; 
and  that  as  to  said  Thos.  GriflSn,  said  McC  had  then  an 
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account  in  bar  against  his  demand,  and  that  he  hath  been 
informed  by  said  McC.  that  he  was  about  to  settle  with  said 
Bradley  &  Estep,  at  or  about  the  time  of  said  contract.     He 
denied  that  there  are  any  debts  now  due  by  said  McC,  for 
the  payment  or  satisfaction  of  which   the  holders  thereof 
could  or  can  look  to  the  property  conveyed  by  said  McC.  to 
said  insolvent  trustee;  this  defence  he  relies  on  as  if  pleaded. 
He  denies  all  connivance  with  McC.  to  defraud  the  said  credi- 
tors.   That  there  was  no  secrecy  about  the  agreement,  but  that 
it  was  as  open  as  contracts  for  sale  and  purchase  of  land 
usually  are,  states  the  agreement,  as  it  appears  by  exhibit 
No.   I.     That  the  whole  purchase  money  was  to  be  $1500. 
That  he  was  left  free  to  make  the  best  terms  he  could  with 
the  respective  claimants  named  in  the  agreement.     McC.  was 
to   allow  them  so  much  money,  without  any  regard  to  the 
amount  defendant  might  give  for  them.    The  amount  of  which 
debts  and  the  arrears  of  taxes  due,  exclusive  of  said  $300  to 
be  paid  in  goods  to  said  McC.  on  the  15th  of  February,  1845, 
was  $1305.60,  which  he  hath  fully  satisfied,  and  hath  received 
from  each  an  assignment.     He  denies  that  complainant  gave 
him  the  notice  of  McC.*s  insolvency,   as  stated  in  the  bill, 
until  after  said  defendant  had  entered  into  said  agreement, 
and  had, •under  the  same,  paid  a  part  and  given  his  obligation 
for  the  residue  of  said  claims  respectively,  and  received  the 
assignments  of  them.*  He  believes,  as  before  stated,  that 
trustee  was  cognizant  of  the  said  treaty  foi:  said  purchase, 
and  had  become  liable  to  said  parties,  and  that  said  amount 
paid  was  less  than  the  claims  respectively;  that  the  notice 
given  under  the  circumstances  aforesaid  was  with  a  view  to 
cheat  and  defraud  the  defendant,  and  to  deprive  him  of  his 
just  gains  on  said  contract.     He  admits  the  execution  of  the 
deed   by  McC.  to  him,  and  believes  it  was  known  to  com- 
plainant before  he  gave  his  said  notice;  claims  it  was  a  nullity 
with  respect  to   the    allegations  respecting  the  agreement 
between  him  and  McC.  not  to  pay  oflF  the  said  debt  to  Ward; 
and  respecting  the  bidding  at  said  sale,  he  avers  that  the 
whole  statement  thereof  is  a  tissue  of  falsehoods;  that  for  his 
protection,  and  as  he  was  advised,  he  admits  that  he  purposely 
delayed  the  payment  of  said  debt,  as  there  was  no  other  mode 
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to  protect  himself  against  loss  by  the   fraudulent  collusion 
between  the  said  complainant  and  McC,  and  that  the  said 
Ward,  at  the  instance  of  the  said  defendant,  or  as  his  assignee, 
did  require  Messrs.  E.  &  R.  Simms,  trustees  in  said  deed  named, 
to  sell  the  said  property,  and  the  same  was  accordingly  sold 
and  purchased  at  said  sale  by  this  defendant,  at  and  for  the 
sum  of  $730;  denies  that  there  was  any  agreement  between 
1  im  and   McC.   limiting  the  amount  of  the  bidding,  or  to 
control  or  regulate  the  same;  nor  that  McC.  should  make 
known  among  his  friends  and  acquaintances  generally  that  he 
had  sold  said  premises  by  private  contract  to  said  defendant, 
and  that  the  public  sale  was  a  mere  legal  form  to  perfect  the 
title  of  said  defendant,  though  if  such  had  been  the  case  the 
defendant  maintains  it  would   have  been  perfectly  fair;  nor 
does  he  know  that  the  said  McC.  designedly  absented  himself 
from  the  said  sale;  nor   does  he  recollect  whether  he  was 
there  or  not,  but  if  he  was  absent  there  was  no  understanding 
or  agreement  between  them  that  he  should  be  so.     He  denies 
that  in  consequence   of  the   notoriety   of   the  private  sale 
aforesaid  many    persons  refrained  from  attending  said  sale. 
He  avers,  and  is  ready  to  prove,  that  there  was  a  good  com- 
pany at  said  sale,  and  several  bids  were  offered  for  the  prop- 
erty.    He  admits  that  he  did,  at  said  sale,  in  presence  and 
hearing  of  the  auctioneer — and  he  supposes  of  all  others  who 
were  present — publicly  declare  and  state  in  substance  what  is 
alleged  in  the  bill;  he  will  not  be  positive  of  the  words,  they 
were,  as  well  as  he  recollects,  accurately  taken  down  in  writ- 
ing by  the  auctioneer.     He  denies  that  by  any  contrivance 
and  threats  alleged  as  employed  by  him,  the  premises  (at  the 
lowest  cash  valuation  worth  $2,000),  were  struck  off  at  said 
sale  and  sold  to  said  defendant  for  $730.     He  admits  that  he 
was  the  highest  bidder  at  that  sum,   and  that  they  were 
struck  off  to  him  at  that  sum.     He  sajfs  they  were  not  worth 
anything  like  $2,000  in  cash,  and  that  he  would  never  have 
•bought  them  at  $1,500  but  for  the  mode  of  payment  and  the 
prospect  of  his  being  able  to  buy  up  the  claims  at  less  than 
their  full  amount.     It  is  also  true  that  the  trustees  have  con- 
veyed the  said  property  to  the  defendant;  also  that  he  has 
paid  off  said  debt  to  said  Ward,  together  with  the  expenses 
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of  sale.  The  following  part  is  a  demurrer,  which  in  part  was 
sustained.  The  amended  answer  to  the  part  not  sustained 
states  that  he,  defendant,  has  fully  complied  with  and  satisfied 
the  said  McC.  the  full  sum  of  $1,500,  and  that  McC,  in  the 
month  of  May  or  June,  1845,  acknowledged  himself  fully 
satisfied  and  content  therewith.  The  said  $300  to  be  paid  to 
said  McC.  he  hath  fully  accounted  for  and  settled  with  said 
McC,  partly  in  dry  goods  and  partly  in  debts  due  and  owing 
to  him  by  said  McC.  for  dry  goods,  which  he  agreed  to  allow 
defendant,  &c. 

The  agreement  between  McC.  and  the  defendant  Briscoe, 
for  the  purchase  and  sale  of  the  property  mentioned  in  the 
bill,  was  entered  into  on  the  15th  of  February,  1845.  It  was 
a  leasehold  interest  for  ninety-nine  years,  renewal  forever, 
in  part  of  lot  No.  29,  in  square  B,  in  the  City  of  Washington, 
at  an  annual  ground  rent  of  $1 14.90,  with  the  privilege  at  any 
time  during  the  term  to  purchase  the  fee-simple  title  for  the 
sum  of  $1915,  granted  to  McC.  by  Dr.  Frederick  May,  on  the 
17th  of  August,  1836,  one  of  the  terms  of  which  agreement 
was  that  McC.  should  be  paid  $300  in  goods.  The  deed  for 
the  property  from  McC.  to  Briscoe  was  dated  the  17th  of 
February,  1845.  McC.  had  been  released  under  the  insolvent 
law  of  this  district,  and  the  complainant  appointed  trustee  for 
the  benefit  of  the  creditors  on  the  4th  of  June,  1844,  about 
eight  months  before.  Some  of  the  creditors  returned  with 
his  schedule  are  still  unpaid.  The  terms  in  the  deed  to  the 
trustee  under  the  insolvent  law  are  co-extensive  with  those 
used  in  the  law,  which  are  sufficiently  comprehensive  to 
transfer  any  and  every  interest  which  the  insolvent  could 
have  had.  The  terms  are  *'all  my  property,  real,  personal 
and  mixed,  to  which  I  am  in  any  manner  entitled,  in  posses- 
sion, reversion  or  remainder,  and  all  my  rights,  claims  and 
credits,  of  what  nature  or  kind  soever."  If,  therefore,  the 
party  grantor  in  a  deed  of  bargain  and  sale  can  transfer  or 
pass  only  such  interest  as  he  has,  what  interest  in  the  premises 
had  McC,  the  grantor,  at  the  time  of  his  agreement  and  deed 
to  the  defendant  Briscoe?  It  has  been  contended  that  he  had 
an  interest  in  a  resulting  trust,  which  the  defendant  had  a 
right  to  think  existed  at  the  time,  and  that  he  had  a  right, 
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and  did  purchase  an  outstanding  incumbrance  for  the  purpose 
of  perfecting  his  title,  and  by  that  means  he  hath  perfected 
his  title;  that  the  creditors  so  returned  by  McC.  cannot  set 
up  or  sustain  their  claim.  First,  because  they  have  not  been 
made  parties  to  the  suit;  or  second,  that  their  claim  to  look 
to  tlie  premises  for  payment  has  been  lost  by  the  laches  of  the 
trustee,  and  the  presumption  that  they  were  paid. 

As  to  the  first  objection  I  think  it  is  sufficiently  an- 
swered by  the  6th  section  of  the  insolvent  law,  which  is, 
"That  every  trustee  may  sue  for  in  his  own  name,  any  prop- 
erty, or  chose  in  action,  assigned  to  him  by  virtue  of  this 
act.'*  He  must  be  considered  as  the  representative  of  the 
creditors,  and  he  has  stated  in  the  bill  that  it  is  filed  on  their 
behalf.  See  8  Cranch,  36^  Ch.  Justice  Marshal,  in  a  case 
under  the  insolvent  law,  where  a  similar  objection  was  made, 
says:  **In  reason  there  can  be  no  diflFerence  between  this  suit, 
which  asserts  the  right  of  the  creditors  in  the  mode  prescribed 
by  law,  and  an  assertion  of  that  right  in  their  own  names, 
nor  does  the  law  distinguish  between  them.** 

With  respect  to  the  second  ground.  The  absence  of  notice, 
in  fact  of  the  release  under  the  insolvent  law,  and  the  mis- 
conduct of  the  trustee.  The  circumstances  as  before  stated 
were: 

1.  That  McC,  the  insolvent,  was  permitted  to  remain  in 
the  actual  enjoyment  of  the  premises,  and  that  he  assured 
defendant  that  the  premises  were,  with  the  exception  of  said 
deed  of  trust  to  Ward,  free  from  any  incumbrance,  &c. 

2.  That  trustee  knew  that  said  McC.  was  negotiating 
with  defendant,  yet  stood  by  and  did  not  in  any  lUanner 
interpose,  or  notify  him  of  his  claim  on  said  property  until 
the  agreement  was  consummated. 

3.  That  the  list  of  creditors  returned  does  not  show  any 
particular  amount  due,  nor  have  any  one  of  them  made  or 
demanded  any  single  claim,  and  that  he  will  be  able  to  prove 
that  they  were  all  paid,  &c. 

It  cannot  be  deemed  necessary,  I  think,  to  sustain  the 
claim  of  the  complainant  to  recover  in  this  case,  to  show  that 
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notice  in  fact  was  given  to  the  defendant  before  he  entered 
into  the  contract  for  the  purchase  of  the  premises,  that  McC. 
had  been  released  under  the  insolvent  law.  The  only  notice 
required  is  that  which  is  directed  to  be  given  by  the  judge's 
order  of  the  application,  to  be  published  in  some  of  the  news- 
papers for  such  time  as  he  may  think  proper,  &c.  This,  it 
appears  by  the  insolvent  papers,  was  done  by  publication  in 
the  National  Intelligencer ^  according  to  law.  If  he  was  a 
creditor,  as  the  proof  states  him  to  have  been,  and  resided  at 
the  time  in  the  City  of  Washington,  the  presumption  is  very 
strong  that  he  had  notice  in  fact,  which  perhaps  had  escaped  ' 
his  recollection.  Be  that  as  it  may,  he  had  all  the  notice 
which  the  law  requires,  and  was  as  much  bound  as  if  he  had 
had  notice  in  fact.  With  this  notice  he  was  bound  to  know 
not  only  of  McC's  insolvency,  but  of  the  list  of  creditors 
returned  on  the  back  of  his  schedule,  and  although  the  amount 
of  the  debts  were  not  stated,  the  list  stated  as  much  as  the 
law  required,  and  enough  to  put  the  defendant  on  the  enquiry 
of  those  who  could  have  given  him  authentic  information;  it 
was  therefore  his  own  folly  to  rely  upon  what  McC.  told  him. 

With  respect  to  the  supposed  ground  upon  which  it  might 
be  presumed  that  the  trust  was  extinct,  arising  from  the  acts 
or  negligence  of  the  trustee  under  the  insolvent  law,  in  per- 
mitting the  insolvent  McC.  to  remain  in  the  enjoyment  of  the 
premises,  and  not  interposing  or  not;ifying  defendant  of  his 
claims  before  he  had  consummated  his  purchase  and  become 
bound  to  Ward  and  others  for  the  payment  of  the  debts  due 
to  them,  though  he  knew  of  the  negotiation,  &c. 

It  will  be  proper  to  advert  to  what  the  facts  really  were 
as  proved  (the  premises  were  occupied  by  two  tenants  O'Leary 
and  Barber)  from  the  time  of  the  release  under  the  insolvent 
law  to  the  date  of  the  agreement  for  the  purchase  and  sale, 
was,  as  has  been  already  stated,  little  upwards  of  eight  months 
before  the  trustee  could  sell.  The  law  required  him  to  obtain 
the  Judge's  order,  and  although  perhaps  the  trustee  may  be 
chargeable  with  some  degree  of  negligence,  there  is  no  very 
unreasonable  delay.  There  is  no  evidence  to  show  who  re- 
ceived the  rent,  or  whether  any  was  actually  due  in  the 
interval.     As  to  the  other  circumstances,  it  is  not  proved  that 
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he  did  know  of  the  negotiation.  It  is  stated  only  in  answer 
as  of  the  belief  of  the  defendant.  It  is  admitted  that  he, 
defendant,  had  notice  before  he.  had  paid  the  obligations  which 
he  had  come  under  on  account  of  said  purchase. 

But  if  the  facts  were  as  stated  in  the  answer,  and  this, 
instead  of  being  a  case  of  special  and  resulting  trust,  were 
a  case  of  a  trustee  having  general  powers,  how  would  the  law 
be?  The  rule  of  law  is,  that  regularly  no  act  of  the  trustee 
shall  prejudice  the  cesiut  que  trust ^  but  the  trustee  must  especi- 
ally in  equity  make  good  the  trust,  and  into  whosoever  hands 
the  property  comes,  in  case  of  a  breach  of  trust,  it  will  be 
charged  with  the  trust,  except  in  a  case  where  having  the 
legal  estate,  and  being  in  possession,  the  trustee  aliens  and 
conveys  the  property  for  a  valuable  consideration  and  with- 
out notice,  and  so  also  as  to  the  incumbrances.  Mortgagees 
for  a  valuable  consideration,  and  without  notice  of  the  trust, 
are  to  be  considered  as  purchasers — a  mortgage  being  a 
specific  lien.  See  2  Fonbl.  Eq.,  Ch.  7,  Sec.  i,  p.  170,  and 
note  (a),  and  the  authorities  there  cited.  According  to  this 
view  it  is  supposed  the  trust  could  not  be  considered  extinct. 

It  may  also  be  observed,  as  already  stated,  that  the  de- 
fendant, having  knowledge  of  the  insolvent  circumstances  of 
McC,  the  agreement  to  pay  him  a  part  of  the  purchase  money 
would  make  the  contract  void  as  to  creditors,  according  to  the 
recent  decision  of  this  Court. 

The  next  and  last  point  to  be  considered  is  what  effect  is 
to  be  given  to  the  sale,  by  the  trustees,  under  Ward's  deed,  in 
trust? 

It  has  been  contended  that  the  defendant  had  a  right  to 
purchase  an  outstanding  incumbrance  to  perfect  his  title, 
and  that  the  sale  by  the  trustees  under  said  deed,  and  the 
purchase  at  that  sale  by  the  defendant  has  perfected  his  title. 
That  where  the  equities  are  equal,  as  it  respects  the  claim  of 
two  purchasers,  the  subsequent  equitable  owner,  without 
notice,  is  perfectly  justifiable  in  purchasing  in  the  legal  title, 
so  as  to  obtain  a  superiority,  I  have  no  doubt,  and  having  so 
done  a  Court  of  equity  will  never  disturb  him  in  his  right. 
But  that  certainly  was  not  this  case,  because,  according  to  the 
principles  which  I  have  already  endeavored  to  establish,  the 
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defendant  had  notice,  and  the  insolvent  McC.  had  no  present 
interest  that  he  could  pass  by  a  bargain  and  sale,  and  because 
the  only  legal  interest  that  Ward  could  convey  was  subject  to 
the  equity  of  redemption  contained  on  the  face  of  the  deed 
itself,  which  by  operation  of  law  was  vested,  prior  in  point  of 
time,  in  McGuire,  the  trustee  under  the  insolvent  law,  for  the 
benefit  of  the  creditors.  The  right  in  the  equity  of  redemp- 
tion being  then  clearly  established  in  the  trustee,  for  the 
benefit  of  said  creditors  under  the  insolvent  law,  it  follows 
that  any  valid  sale  and  purchase  under  Ward's  deed,  either 
for  his  o^Ti  benefit  or  for  that  of  his  assignee,  must  be  some- 
thing more  than  a  mere  formal  sale  to  unite  the  legal  with 
the  equitable  interest.  Such  a  sale  must  have  been  strictly 
in  compliance  with  the  terms  contained  in  the  deed,  openly, 
really  and  fairly,  at  public  auction  to  the  highest  bidder. 
Was  such  the  character  of  the  sale  in  the  present  instance? 
It  was  admitted  that  it  was  made  by  the  trustees,  at  the 
request  of  the  defendant,  and  that  the  defendant  was  to  bear 
the  expenses  attending  the  sale;  that  neither  of  the  trustees 
attended  the  sale,  and  that  they  were  to  have  no  further 
trouble  with  the  matter  than  to  sign  a  deed.  The  bill  states 
several  circumstances  of  unfairness  on  the  part  of  the  de- 
fendant connected  with  the  sale,  but  which  are  denied  by  the 
answer,  and  not  sufl&ciently  proved.  It  however  charges  that 
Briscoe,  to  effect  his  end,  at  the  time  of  the  said  auction  at  the 
premises  aforesaid,  and  in  the  hearing  of  the  auctioneer 
and  all  the  persons  then  and  there  attending,  publicly  declared 
and  stated  that  he,  the  said  Briscoe,  had  a  deed  for  the  property 
and  also  the  lease  of  Dr.  May  executed  as  aforesaid  by  said 
Frederick  May,  deceased,  and  that  any  person  purchasing 
would  be  subject  to  a  suit  at  law. 

The  answer  admits  the  truth  of  said  statement  in  sub- 
stance, but  as  defendant  did  not  positively  remember  the 
words,  he  refers  to  them  as  accurately  taken  down  in  writing 
by  the  auctioneer.  The  auctioneer  states  that  said  Briscoe 
stated  at  the  time  and  place  aforesaid  **that  he  kmd  a  deed  for 
the  property,  as  also  the  lease  of  Dr.  May,  and  thai  the  property 
was  sold  to  perfect  his  title  ^  and  that  any  person  purchasing 
would  be  subject  to  a  suit  at  law.*'    The  words  above  under- 
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scored  were  run  through  by  two  black  lines  on  the  auctioneer's 
book.  The  proof  is  that  there  were  about  ten  or  a  dozen 
persons  present;  that  no  person  bid  for  the  property  Except 
O'Leary,  the  tenant,  and  the  defendant  Briscoe.  One  of  the 
witnesses  says,  '*that  what  Mr.  Briscoe  said  at  the  sale  had 
such  an  effect  on  his  mind,  that  had  he  been  disposed  to  bid  he 
would  have  been  prevented  from  doing  so,  and  he  has  no  doubt 
it  had  the  same  effect  on  others.'*  He  states, ^however,  that  he 
was  there  merely  as  a  spectator,  and  with  no  intention  of 
purchasing  the  property. 

These,  it  is  believed,  are  all  the  material  facts  on  this 
point  in  the  case  before  the  Court,  and  it  is  thought  offers  an 
occasion  to  make  a  few  general  remarks  on  the  subject  of 
sales  at  public  auction. 

The  public  is  supposed  to  be  deeply  interested  that  such 
sales  should  be  conducted  in  good  faith  and  entire  fairness; 
that  the  articles  set  up  for  sale  will  be  so  disposed  of  as  to 
bring  the  highest  price  from  the  highest  real  bidder  which 
can  be  obtained;  that  the  owner,  whether  real  or  nominal 
virtual  should  not  be  allowed  privately  to  bid,  for  then,  in 
the  language  of  lord  Mansfield,  ** there  would  be  no  end  of 
that  if  the  owner  might  privately  bid  upon  his  own  goods. 
No  fraud  or  imposition  should  be  practiced  by  puffers  or 
persons  employed  in  that  or  a  like  character  to  induce  persons 
to  bid,  or  not  to  bid.  Nothing  should  be  done  which  might 
prevent  honesty  and  justice  from  being  done  to  all  interested, 
by  false  representations  or  otherwise.  It  will  be  found,  from 
a  very  early  period,  that  the  invariably  fixed  policy  of  the 
law,  founded  on  these  principles,  has  been  to  throw  around 
those  guards  which  would  probably  secure  that  important 
end,  hence  the  inhibiting  restraints  imposed,  disallowing 
owners,  directly  or  indirectly,  trustees  and  all  agents,  public 
and  private,  in  the  relations  which  vendor  and  vendee  stand  to 
each  other,  from  bidding  and  purchasing  at  such  sales,  thereby 
effectually  to  secure  a  faithful  discharge  of  the  duty  of  trustees 
and  others,  without  the  probability  of  danger  from  personal 
conflicting  interests."  The  modem  case  of  Michoud  ei  a/, 
vs.  Girod,  decided  by  the  Supreme  Court  in  1846,  4  How. 
552,  553,  recognize  and  approves  of  those  early  established 
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principles  which  I  have  just  stated.  In  the  present  case  the 
trustees,  instead  of  acting  as  they  ought  to  have  done,  accord- 
ing to 'the  well  established  law  on  the  subject,  surrendered  up 
the  whole  discharge  of  the  trust  and  the  control  and  manage- 
ment of  the  sale  to  the  defendant,  not  even  giving  the  benefit 
of  their  presence;  and  he,  the  defendant,  by  acts  and  declara- 
tions which,  according  to  the  views  I  have  taken  of  the  law, 
were  falsely  at  the  time  of  said  sale  claimed  in  amount  to  be 
the  owner,  and  it  appears  more  particularly  by  the  evidence, 
that  he  used  language  on  the  occasion  calculated  to  deter  the 
few  persons  who  were  present  from  bidding.  One  of  the  wit- 
nesses present  declares  that  the  eflFect  of  such  conduct  on  him 
was  such,  that  had  he  been  disposed  to  bid  he  would  have 
been  prevented  from  so  doing.  This  and  the  other  circum- 
stances alluded  to  may  have  been  the  reason  why  the  property 
was  knocked  down  to  him  as  the  highest  bidder  at  the  sacri- 
fice of  $730.  This,  I  think,  was  unfair  conduct,  and  suflScient 
to  set  aside  the  sale. 

It  is  decided  in  a  late  case  of  Fuller  vs,  Abraham,  6 
Moore,  318,  and  3  Broderip  &  Bingham,  116,  that  such  con- 
duct is  sufficient  to  set  aside  a  sale.  The  marginal  note 
states  the  case  correctly,  and  is  in  these  words:  "  Held  that  a 
purchaser  did  not  acquire  any  property  under  a  sale  by 
auction  at  which  he  and  his  friend  were  the  only  bidders, 
the  rest  of  the  company  being  deterred  from  bidding  by  the 
purchaser  stating  to  them  he  had  a  claim  against  and  had  been 
ill  used  by  the  late  owner  of  the  article,"  and  in  Chitty  on 
Contracts,  p.  299,  referring  to  this  case  and  another  of  Phip- 
pen  vs,  Stickney,  3  Metcalf,  384,  he  says:  **It  has  been  decided 
in  a  late  case  that  if  a  purchaser,  by  unfair  conduct,  deter 
other  persons  from  bidding  at  the  sale,  and  cause  the  goods 
to  be  knocked  down  to  him,  he  does  not  acquire  any  property 

in  the  goods. 

J.  S.  MoRSELL^S  Opinion. 

The  following  decree  was  given  in  this  case: 
This  cause  standing  ready  for  hearing,  and  being  sub- 
mitted, the  counsel  for  the  parties  were  heard,  and  the  pro- 
ceedings read  and  considered. 

It  is  therefore,   this   21st  day  of  June,  1851,  ordered, 
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adjudged  and  decreed  that  the  sale  made  on  the  17th  day  of 
May,  A.D.  1845,  of  the  premises  mentioned  in  the  proceedings, 
be  and  the  same  is  hereby  annulled  and  declared  to  be  void, 
and  that  the  deed  executed  in  consequence  thereof  on  the  8th 
day  of  July,  A.  D.  1845,  by  the  trustees,  Edward  Simmes  and 
Richard  E.  Simmes,  and  mentioned  in  the  proceedings,  be  and 
the  same  is  hereby  annulled  and  declared  to  be  totally  void. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the 
said  premises  be  sold;  that  Walter  D.  Davidge,  of  the  City  of 
Washington,  D.  C,  be  and  hereby  is  appointed  trustee  to 
make  such  sale,  and  that  the  course  and  manner  of  his  pro- 
ceeding shall  be  as  follows:  He  shall  first  file  in  the  clerk's 
office  of  this  Court  his  bond  to  the  United  States  in  the 
penalty  of  $5000,  with  surety  or  sureties  to  be  approved  by 
this  Court  or  a  judge  thereof,  conditioned  for  the  faithful  per- 
formance of  the  trust  reposed  in  him  by  this  decree,  or  which 
may  be  reposed  in  him  by  any  further  order  or  decree  in  this 
cause.  He  shall  then  proceed  to  make  sale  of  said  premises 
at  public  auction,  having  first  given  at  least  four  weeks  pre- 
vious notice  by  advertisement  in  the  National  Intelligencer^ 
published  twice  a  week  for  said  four  weeks,  of  the  time  and 
place  and  terms  of  sale,  which  terms  shall  be  as  follows:  One 
fourth  of  the  purchase  money  to  be  paid  in  cash,  and  the 
residue  in  three  equal  payments  at  six,  nine  and  twelve 
months  from  the  day  of  sale,  the  said  deferred  payments  to 
bear  interest,  and  to  be  secured  by  the  bonds  or  notes  of  the 

purchaser,  with  surety  or  sureties  to  be  approved  by  the 
trustee. 

^  And  as  soon  as  may  be  convenient  after  said  sale,  the 
said  trustee  shall  return  to  this  Court  a  full  report  of  the 
same,  with  an  affidavit  of  the  truth  thereof,  and  of  the  fair- 
ness of  such  sale  annexed.  And  on  the  ratification  of  said 
sale,  and  the  payment  of  the  whole  purchase  money,  the  said 
trustee  shall  convey  to  the  purchaser  or  purchasers,  his  or 
their  heirs  and  assigns,  the  premises  sold,  with  all  the  right, 
title  and  interest  therein  of  the  parties  to  this  cause.  And 
the  said  trustee  shall  bring  into  this  Court  the  money  arising 
on  such  sale  to  abide  its  future  order. 

By  order  of  the  Court. 

Test:  John  A.  Smith,   Clerk, 
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The  United  States 

vs. 

Bronaugh  M.  Derringer. 

At  I^aw.    Decided  Dec.  5,  1851. 

Action  of  Debt  on  a  Contract, 


1 .  When  the  Clerk  of  the  House 
of  Representatives  made  a  con- 
tract with  the  defendant  to  deliver 
wood  at  a  given  price  and  the 
time  for  delivery  was  extended 
by  the  clerk.  Held,  that  the  clerk 
could  not  rescind  the  contract  for 
non-delivery  of  the  wood  until 
the  expiration  of  the  time  agreed 
upon  for  its  delivery. 

2.  Where  the  defendant  had 
contracted  with  the  Clerk  of  the 
House  of  Representatives  to 
furnish    the    government    with 


wood,  without  an  appropriation 
from  Congress  to  pay  for  the  same. 
It  was  held  in  a  suit  brought  by 
the  United  States  against  the 
defendant  for  a  breach  of  contract. 
That  in  the  absence  of  an 
appropriation  by  Congress,  the 
United  States  would  not  be  bound 
to  answer  in  damages  if  they  had 
refused  to  accept  the  wood  for  the 
same  reason  the  defendant  would 
not  be  liable  for  not  furnishing 
the  wood. 


Mr.  p.  R.  Kendall,  for  the  United  States. 

Messrs.  Oxjld  and  Bibb,  for  the  defendant. 

Declaration. 

That  whereas  the  said  B.  M.  Derringer,  on  the  8th  day  of 
May,  in  the  year  1845,   by  his  certain  writing  obligatory, 
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sealed  with  his  seal,  and  to  the  Court  here  shown,  whose  date  is 
the  day  and  year  above  written,  acknowledged  himself  jointly 
and  severally  with  one  Henry  Derringer,  Esq.,  to  be  held  and 
firmly  bound  unto  the  said  United  States  in  the  sum  of  $i  ,000, 
which  said  writing  obligatory  was  with  a  condition  therein 
written,  that  if  the  said  B.  M.  Derringer  did  well  and  truly 
execute  a  contract  entered  into  between  B.  B.  French,  Clerk 
of  the  House  of  Representatives  of  the  United  States,  acting 
for  and  in  behalf  of  the  United  States,  which  contract  bears 
date  the  8th  day  of  May,  1845,  in  and  by  which  said  contract, 
amongst  other  things  the  said  Derringer  had  contracted  and 
engaged  with  the  said  B.  B.  French,  acting  as  aforesaid,  that 
the  consideration  therein  mentioned,  the  said  Derringer 
would  furnish  and  deliver  at  the  office  of  the  Clerk  of  the 
House  of  Representatives  aforesaid,  in  the  city  of  Washing- 
ton, free  of  any  charge  or  carriage,  on  or  before  the  ist  day 
of  September,  1845, 100  cords  of  the  best  hickory  wood,  to  be 
sawed  into  lengths  of  two  feet  and  piled  away  in  Jthe  vaults 
appropriated  for  the  reception  thereof,  at  and  for  the  rate  of 
$5.49  per  cord;  and  the  said  B.  B.  French,  clerk  as  aforesaid, 
and  acting  as  aforesaid,  stipulated  and  agreed  for,  and  on 
account  of  the  United  States,  of  the  said  United  States  with 
the  said  B.  M.  Derringer,  otherwise  called  Bronaugh  M, 
Derringer,  to  pay  the  said  Derringer  for  the  wood  afore- 
said, so  as  aforesaid  to  be  delivered,  sawed  and  piled 
away,  according  to  the  price  and  terms  aforesaid,  as  soon 
as  the  account  of  the  said  Derringer  thereof  should  be 
audited  by  the  Committee  of  Accounts  of  the  House  of 
Representatives,  and  an  appropriation  be  made  therefor  by 
the  Congress  of  the  said  United  States.  And  the  United  States 
in  fact  say  that  the  said  Derringer  did  not  fulfill  in  whole, 
or  in  part,  the  said  contract,  but  wholly  failed  therein,  to 
wit:  at  the  county  aforesaid,  and  that  the  said  Derringer  did 
not  famish  and  deliver  at  the  office  of  the  clerk  of  the  House 
of  Representatives  of  the  United  States,  the  quantity  of  wood 
aforesaid,  viz:  100  cords  of  wood,  and  did  not  saw,  or  caused 
to  be  sawed,  the  same,  or  any  part  thereof,  into  lengths  of  two 
feet,  and  did  not  pile  away,  or  cause  to  be  piled  away,  the 
same,  or  any  part  thereof,  in  the  vaults  appropriated  for  the 
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reception  thereof,  at  or  before  the  time  stipulated  in  said  con- 
tract, or  at  anytime  thereafter  whereby  an  action  hath  accrued 
to  the  said  United  States  to  demand  and  have  of  him,  the 
said  Derringer,  the  sum  of  money  above  demanded,  neverthe- 
less the  said  Derringer,  although  often  requested,  has  not 
paid  to  the  said  United  States  the  said  sum  of  money 
above  demanded,  or  any  part  thereof,  but  so  to  do  has  hitherto 
wholly  refused,  and  still  doth  refuse,  to  the  great  damage  of 
the  United  States,  to  the  value  of  $i,ooo,  and  therefore  they 
bring  suit,  &c. 

Pleas  of  the  defendant  to  the  declaration. 

And  the  defendant  comes  and  defends   the  wrong  and 

> 

injury  when,  &c.,  and  craves  oyer  of  the  writing  obligatory 
set  forth  in  the  declaration  as  the  foundation  of  the  action  and 
of  the  condition  thereof,  and  also  of  the  agreement  therein 
referred  to,  purporting  to  have  been  made  between  B.  B. 
French,  clerk  of  the  House  of  Representatives  of  the  United 
States,  and  said  defendant,  B.  M.  Derringer,  which  said  two 
writings  are  read  to  him  in  the  words  and  figures  to  wit:  the 
first,  the  bond  entered  into  by  the  defendant  and  Henry 
Derringer;  second,  the  contract,  which  writings  being 
heard  and  understood,  the  defendant  saith  the  United  States 
their  action  against  this  defendant  to  have  and  maintain 
ought  not,  because  the  defendant  doth  aver  that  after  the  said 
8th  day  of  May,  1845,  and  before  the  said  ist  day  of  Septem- 
ber, 1845,  to  wit:  On  the day  of ,  in  the  year  1845, 

at  Washington,  D.  C,  at  the  ofl&ce  of  the  House  of  Repre- 
sentatives, it  was  mutually  agreed  between  the  said  B.  B. 
French,  clerk  of  the  House  of  Representatives  of  the  United 
States,  and  the  said  B.  M.  Derringer,  that  the  time  for  the 
delivery  of  the  said  wood  was  and  should  be  extended  to  the 
ist  day  of  October,  1845,  and  that  a  delivery  of  said  wood  on 
or  before  the  said  day  of  September,  1845,  was  dispensed  with; 
and  the  said  stipulation  of  this  defendant  to  deliver  the  said 
100  cords  of  wood  on  or  before  the  ist  of  September,  1845, 
was  waived,  released,  set  aside  and  cancelled  by  the  said  B.  B. 
French  as  aforesaid,  by  and  with  the  consent  of  this  defend- 
ant, and  by  concurrent  wills  and  consent  of  said  B.  B.  French, 
clerk  of  the  House  of  Representatives  aforesaid,  and  the  said 
B.  M.  Derringer,  the  defendant. 


J 
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2d.  And  the  defendant,  for  a  further  plea,  saith  that 
after  the  said  execution  of  the  contract  of  May  8th,  1845,  ^^^ 
before  the  said  ist  day  of  September,    1845,  to  wit:    On  the 

day  of ,  at  the  District  and  County  aforesaid,   by 

mutual  agreement  of  said  B.  B.  French,  clerk  of  the  House  of 
Representatives,  and  of  said  defendant  B.  M.  Derringer,  the 
time  for  the  delivery  of  said  100  cords  of  wood  was  extended, 
and  it  was  by  said  parties  mutually  then  and  there  agreed  that 
the  time  for  delivery  of  said  wood^  instead  of  on  or  before  said 
ist  day  of  September,  should  be  on  or  before  said  ist  day  of 
October,  1845;  and  the  defendant  doth  further  aver  that  after 
the  said  time  for  the  delivery  of  the  wood  had  been  so  as 
aforesaid  extended,  and  before  the  expiration  of  the  said  ist 
day  of  October,  1845,  he,  the  said  B.  B.  French,  clerk  as 
aforesaid,  did  give  notice  to  this  defendant  not  to  deliver  the 
wood,  and  did  declare  the  contract  as  not  obligatory  upon 
him,  the  said  B.  B.  French,  the  one  party,  and  did  de- 
clare to  this  defendant  that  he,  said  French,  no  longer 
looked  to  this  defendant,  B.  M.  Derringer,  for  a  supply  of 
wood  for  the  house;  and  he,  the  said  B.  B.  French,  clerk  as 
aforesaid,  said  by  his  certain  writing,  signed  with  his  name, 
and  dated  **Office  of  House  of  Representatives,  United  States, 
Washington,  October  ist,  1845,"  and  addressed  to  this  defen- 
dant, and  to  him  delivered  in  the  morning  of  said  day,  did 
therein  and  thereby  admit  and  acknowledge  the  extension 
of  the  time  for  delivery  of  the  wood  as  herein  before  set  forth 
and  pleaded;  and  he,  the  said  French,  clerk  as  aforesaid,  did, 
in  and  by  said  writing,  so  addressed  and  delivered  to  this  de- 
fendant, to  wit:  on  the  said  ist  day  of  October,  1845,  in  the 
District  of  Columbia,  and  County  of  Washington,  aforesaid, 
put  an  end  to  the  said  contract  for  the  delivery  of  the  wood, 
and  prevent  this  defendant  from  delivering  of  the  wood;  and 
the  defendant  brings  here  and  shows  to  the  Court  the  said 
letter  bearing  date,  **Ofi5ce,  Hall  of  Representatives,  United 
States,  October  ist,  1845,'*  signed  with  the  name  of  him,  the 
said  B.  B.  French,  clerk  of  the  House  of  Representatives  as 
aforesaid,  by  J.  E.  Millard,  therein  authorized  by  said  French; 
and  this  defendant  doth  say  that  he,  the  said  B.  B.  French, 
clerk  as  aforesaid,  by  his  own  acting  and  doing,  did  prevent 
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the  delivery  of  the  wood  on  the  said  ist  day  of  September, 
1845,  and  on  the  said  ist  day  of  October,  1845;  and  this  de- 
fendant avers  that  he,  the  said  B.  B.  French,  clerk  as  afore- 
said, is  the  cause  why  the  said  wood  was  not  delivered,  and 
did  obstruct,  prevent  and  prohibit,  this  defendant  from  the 
delivery  of  the  wood . 

3d.  And  for  a  further  plea  this  defendant  saith  that 
after  the  said  contract  of  the  8th  May,  1845,  for  the  delivery 
of  the  said  wood  on  or  before  the  first  day  of  September,  1845, 
and  before  the  said  first  day  of  September,  1845,  it  was 

mutually  agreed,  to  wit:  On  the day  of ,  in  the  year 

1845,  by  and  between  the  said  B.  B.  French,  clerk  as  afore- 
said, and  this  defendant,  that  the  time  for  the  delivery  of  said 
100  cords  of  wood  should  be  extended,  and  that  the  time  for 
delivery  of  said  100  cords  of  wood  shall  be  on  or  before  the 
the  first  day  of  October,  1845;  and  the  said  defendant  doth 
further  say  and  aver  that  befor/s  the  said  extended  time  for 
the  delivery  of  the  wood  had  expired,  and  whilst  this  defen- 
dant was,  as  he  doth  aver,  with  all  due  diligence  and  care, 
preparing  to  deliver  the  wood  in  performance  of  the  said  con- 
tract, he,  the  said  French,  clerk  as  aforesaid,  did  contract 
with  one  Joseph  Rafliffe,  for  the  purpose  of  supplying  said 
wood,  and  therefore  and  thereupon  did  give  notice  to  this 
defendant  not  to  deliver  the  wood,  and  that  the  said  French 
did  not  look  to  this  defendant  for  a  supply  of  wood;  which 
said  notification  to  this  defendant  was  made  in  writing, 
signed  with  the  name  of  the  said  B.  B.  French,  as  clerk  of 
the  House  of  Representatives  of  the  United  States,  bearing 
date  on  the  ist  day  of  October,  1845,  at  the  ofl&ce  of  the 
House  of  Representatives,  wherein  is  stated  and  set  forth  as 
well  the  said  extension  of  time  for  delivery,  as  also  the  notifi- 
cation to  this  defendant  not  to  deliver  the  wood,  and  likewise 
the  notification  to  this  defendant  that  said  B.  B.  French  did 
not  look  to  this  defendant  for  a  supply  of  wood  for  the  said 
House  of  Representatives,  which  said  written  notification, 
bearing  date  on  the  day  and  year  aforesaid,  is  to  the  Court 
here  now  shown;  and  the  defendant  avers  that  said  writing  so 
aforesaid,  made  in  the  said  office  of  the  House  of  Representa- 
tives, and  signed  with  the  name  of  B.  B.  French,  was  made 
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and  delivered  to  this  defendant  on  the  said  ist  day  of  October, 
1845,  at  Washington,  in  the  District  of  Columbia  aforesaid, 
and  was  delivered  to  this  defendant  before  noon  of  that  day, 
and  all  of  which  this  defendant  is  ready  to  verify. 

4th.  And  for  a  further  plea  this  defendant  saith  that  the 
said  B.  B.  French,  by  his  certain  writing,  signed  with  his 
proper  name,  and  officially  made  as  clerk  aforesaid,  made  and 
delivered  to  this  defendant  in  the  forenoon  of  the  first  day 
of  October,  1845,  in  the  County  of  Washington  and  District 
of  Columbia,  and  to  the  Court  here  now  shown,  bearing  date 
at  the  office  of  the  House  of  Representatives;  and  on  the  said 
ist  day  of  October,  1845,  did  therein  and  thereby  waive, 
release,  discharge,  acquit  and  absolve  this  defendant  from  the 
said  contract  for  the  delivery  of  said  wood,  and  did  therein 
and  thereby  give  notice  and  information  to  this  defendant  not 
to  deliver  the  said  wood;  and  did  therein  and  thereby  give 
notice  and  information  to  this  defendant  that  he,  the  said 
French,  clerk  as  aforesaid,  did  not  look  to  this  defendant  for 
the  supply  of  said  wood  for  the*  use  of  the  House  of  Repre- 
sentatives, and  this  the  defendant  is  ready  to  verify. 

5th.  And  for  a  further  plea  this  defendant  saith  that  the 
Congress  of  the  United  States  had  not  made,  on  or  before  the  * 
said  8th  day  of  May,  or  ist  of  September,  or  ist  day  of  October 
in  said  year  1845,  any  appropriation  of  money  for  the  pur- 
chase of  said  100  cords  of  wood  for  the  use  of  the  House  of 
Representatives,  and  that  neither  the  United  States  nor 
Congress  of  the  United  States  had  given  to  said  B.  B.  French, 
individually,  or  in  his  official  capacity  as  clerk,  authority  or 
rightful  power  to  bargain  for  the  purchase  on  credit  and  bind 
the  United  States  or  the  Congress  to  pay  for  said  wood;  and 
that  the  said  contract  made  by  said  B.  B.  French,  in  his  official 
capacity,  and  purporting  to  have  been  by  him  done  as  acting 
for  and  on  behalf  of  the  United  States,  was  without  any  war- 
rant of  law,  done  by  usurpation  and  assumption,  was  void  in 
the  beginning,  of  no  validity  in  the  course  of  time;  that  in 
and  by  said  writings  no  valuable,  lawful  or  good  considera- 
tion flowed  or  accrued  therefrom  or  thereby  to  this  defendant, 
and  that  the  said  contract  in  the  declaration  supposed  was 
null,  and  is  of  no  force  and  effect  in  law,  and  this  the  defen- 
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dant  is  ready  to  verify;  wherefore  he  prays  judgment  if  the 
plaintiff  ought  to  have  and  maintain  the  action  in  the  decla- 
ration in  manner  and  form  as  therein  set  forth,  complained 
and  alleged,  &c. 

Plaintiff's  additional  count. 

And  whereas,  also,  the  said  B.  M.  Derringer,  otherwise 
called  Bronaugh  M.  Derringer,  on  the  said  8th  day  of  May,  in 
the  year  1845,  at  the  county  aforesaid,  by  his  certain  other 
writing  obligatory  of  that  date,  sealed  with  his  seal,  and  here 
in  Court  to  be  produced,  bound  and  acknowledged  himself  to 
be  indebted,  with  one  Henry  Derringer,  to  the  said  United 
States  of  America,  in  the  full  and  just  sum  of  1000  dollars, 
of  current  money  of  said  United  States,  which  said  last  men- 
tioned writing  obligatory  was,  with  a  certain  condition  there- 
unto written,  setting  forth  that  a  public  advertisement,  dated 
on  the  1 6th  day  of  April,  in  the  year  of  1845,  was  issued  by 
the  clerk  of  the  House  of  Representatives  of  the  said  United 
States;  that  the  defendant  had  contracted  to  deliver  at  the 
office  of  the  clerk  of  the  House  of  Representatives  of  the 
United  States,  for  the  use  of  the  said  House  of  Representa- 
tives, on  or  before  the  first  day  of  September,  in  the  year  1845, 
free  of  charge  for  carriage,  100  cords  of  hickory  wood,  accord- 
ing to  the  specification  in  said  advertisement,  at  $5*49  per 
cord,  and  that  the  said  clerk  of  the  House  of  Representatives 
as  aforesaid,  had  notified  his  acceptance  of  the  said  proposals, 
and  had  required  security  for  the  due  and  faithful  delivery  of 
said  wood;  and  that  the  said  defendant  would  well  and  truly 
cause  to  be  delivered  at  the  said  office  of  the  clerk  of  the 
House  of  Representatives,  the  said  wood,  agreeably  to  a  cer- 
tain contract  for  furnishing  the  same,  and  in  conformity  with 
the  terms  specified  in  the  said  advertisement,  and  that  the 
said  defendant  would  well  and  faithfully  fulfill  all  the  terms  of 
his  said  contract,  which  said  contract  was  entered  into  by  and 
between  the  defendant  and  the  said  French,  clerk  as  aforesaid, 
and  acting  as  aforesaid,  bears  date  on  the  said  8th  day  of  May, 
in  the  year  1845,  sealed  with  the  respective  seals  of  the  said 
defendant  and  the  said  French,  and  is  here  in  Court  to  be 
produced;  and  by  which  contract  said  defendant  on  his  part 
agreed  with  said  French,  clerk  as  aforesaid,  and  acting  as 
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aforesaid,  to  deliver  at  the  office  of  the  said  clerk  in  the  City 
of  Washington,  free  of  charge  for  carriage,  on  or  before  the 
ist  day  of  September,  1845,   100  cords  of  the  best  hickory 
wood,  to  be  sawed  into  lengths  of  two  feet  and  piled  away  in 
the  vaults  appropriated  for  the  reception  thereof,  at  and  after  the 
rate  of  $5.49  per  cord;  and  the  said  French,  clerk  as  aforesaid, 
stipulated  for  and  on  account  of  the  said  United  States  to  pay 
for  the  wood  aforesaid,  according  to  the  price  and  terms  afore- 
said, as  soon  as  the  account  of  the  defendant  therefor  should 
be  audited  by  the  Committee  of  Accounts  of  the  said  House 
of  Representatives,  and  an  appropriation  be  made  therefor. 
And  the  plaintiflfs  aver  that  on  or  about  the  said  ist  day  of 
September,  1845,  the  time  stipulated  in  the  contract  in  the 
said  last  mentioned   writing  obligatory  mentioned,  for   the 
delivery,   sawing  and  piling  away   of  the  wood   aforesaid, 
according  to  the  price  and  terms  in  the  said  last  mentioned 
contract  mentioned,  having  then  expired  or  being  about  to 
expire,  and  the  defendant  not  having  fulfilled  his  said  last 
mentioned  contract,  the  defendant  informed  the  said  Benjamin 
B.  French,  clerk  as  aforesaid,  and  acting  as  aforesaid,  in  the 
cotmty  aforesaid,  that  said  defendant  could  not  fulfill  his  said 
last  mentioned  contract,  and  could  not  deliver,  saw  and  pile 
away  said  wood  as  aforesaid  at  or  by  the  time  limited  and 
stipulated  in  said  last  mentioned  contract  for  such  delivery, 
sawing  and  piling  away;  and  on  or  about  the  said  first  day  of 
September,   in   the   year  aforesaid,  at  the  County  aforesaid, 
requested  the  said  Benjamin  B.  French,  clerk  as  aforesaid, 
and  acting  as  aforesaid,  to  enlarge  the  time  specified  in  said 
last  mentioned  contract  for  the  delivery,  sawing  and  piling 
away  as  aforesaid  of  said  wood,  so  as  to  give  the  defendant 
all  the  said  month  of  September  for  delivering,  sawing  and 
piling  away  the  same,  strongly  assuring  said  French  that 
should  such  indulgence  be  given,  said  French  should  not  be 
again  disappointed.     Whereupon  said  French,  clerk  as  afore- 
said, and  acting  as  aforesaid,   at  the  special  instance   and 
request  of  the  defendant,  consented  to  enlarge  the  time  afore- 
said so  as  to  give  the  defendant  all  the  month  of  September 
within  which  to  deliver,  saw  and  pile  away  said  wood  as  afore- 
said.   And  so  the  plaintiffs  say  that  on  or  about  the  said  ist 
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day  of  September,  1845,  at  the  county  aforesaid,  the  said 
French,  clerk  as  aforesaid,  and  acting  as  aforesaid,  and  the 
defendant,  did,  on  the  aforesaid  special  instance  and  request 
of  the  defendant,  agree  together  to  enlarge  and  extend,  and 
did  enlarge  and  extend  through  all  the  said  month  of  Sep- 
tember, the  time  fixed  and  limited  in  the  said  last  mentioned 
contract,  and  in  the  said  last  mentioned  writing  obligatory 
for  the  delivery,  sawing  and  piling  away  of  the  said  wood  as 
aforesaid;  but  that  neither  the  said  last  mentioned  contract 
nor  the  said  condition  of  the  last  mentioned  writing  obliga- 
tory was,  on  the  day  and  year  last  named,  or  at  any  other 
time,  in  any  other  particular  than  as  to  the  time  of  delivery, 
sawing  and  piling  away,  altered  or  varied  in  any  respect  or 
degree  whatever,  but  remained  in  full  force,  virtue  and  effect, 
except  as  to  the  time  of  delivery,  sawing  and  piling  away,  as 
if  said  time  of  delivery,  sawing  and  piling  away  had  not 
been  so  enlarged  and  extended  as  aforesaid.  Yet  the  defen- 
dant did  not,  on  or  before  the  ist  day  of  September,  1845,  nor 
at  any  day  or  time  during  the  said  month  of  September,  nor 
at  any  other  day  and  time  whatever,  well  and  faithfully  fulfill 
said  last  mentioned  contract  either  in  whole  or  in  part,  and 
has  not,  at  any  other  day  or  time  whatever,  well  and  faith- 
fully fulfilled  the  said  last  mentioned  contract,  either  in  whole 
or  in  part;  in  this,  that  the  defendant  did  not,  on  or  before 
the  said  first  day  of  September,  1845,  nor  at  any  day  or  time 
during  the  said  month  of  September,  nor  at  any  other  day  or 
time  whatever,  deliver  or  cause  to  be  delivered  at  the  office  of 
the  Clerk  of  the  House  of  Representatives  of  the  United 
States,  in  the  City  of  Washington,  saw  or  cause  to  be  sawed 
into  lengths  of  two  feet,  pile  away  or  cause  to  be  piled  away 
in  the  vaults  appropriated  for  the  reception  thereof,  100  cords 
of  the  best  hickory  wood  or  any  part  thereof,  and  has  not,  at 
any  other  day  or  time  whatever,  delivered  or  caused  to  be 
delivered  at  said  office,  sawed  or  caused  to  be  sawed,  and 
piled  away  or  caused  to  be  piled  away  in  the  vaults  appropri- 
ated for  the  reception  thereof,  said  100  cords  of  the  best 
hickory  wood  or  any  part  thereof,  whereby  an  action  has 
accrued  to  the  plaintiff  to  demand  and  to  have  of  the  defen- 
dant the  sum  of  money  last  above  demanded;  nevertheless 
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the  defendant,  though  often  requested  to  do  so,  has  not  paid 
to  the  plaintifiEs  the  said  last  above  demanded  sum  of  money, 
or  any  part  thereof,  but  so  to  do  has  hitherto  wholly  refused 
and  still  refuses.  By  means  of  which  said  premises  the  plain- 
tiflfe  have  sustained  damages  to  a  large  amount,  to  wit:  to  the 
amount  of  $1000,  and  therefore  they  bring  their  suit,  &c. 

And  the  defendant,  for  further  plea  to  the  said  declaration, 
and  to -the  additional  count  filed  by  the  attorney  of  the  United 
States,  doth  allege  and  say  that  B.  B.  French,  clerk  of  the 
House  of  Representatives,  by  his  certain  writing,  signed  with 

his  name,  bearing  date  on  the day  of  1845,  did 

extend  and  enlarge  the  time  for  the  delivery  of  the  wood  in 
the  declaration  mentioned  to  the  ist  day  of  October,  1845, 
and  that  the  defendant  had  by  said  extension  the  whole  of 
said  ist  day  of  October,  1845,  for  the  delivery  of  the  wood; 
and  that  the  said  B.  B.  French,  by  his  letter  to  this  defendant, 
delivered  on  the  said  ist  day  of  October,  1845,  and  before 
sunset  of  that  day,  to  wit:  at  11  o'clock  in  the  forenoon  of  the 
said  day,  at  the  City  of  Washington,  and  County  of  Washing- 
ton, in  the  District  of  Columbia,  forbid  the  said  defendant  to 
deliver  the  wood,  and  this  he  is  ready  to  verify,  without  that 
the  contract  and  time  for  delivery  was  extended  only  to 
the  last  day  of  September,  as  the  plaintiflf  in  pleading  hath 
alleged. 

And  the  plaintiffs  saith  the  contract  and  time  for  the 
delivery  was  extended  and  enlarged  to  include  the  last  day  01 
September  only,  and  not  to  include  the  ist  day  of  October, 
1845,  as  the  defendant,  in  pleading  of,  hath  alleged,  and  this 
the  plaintiff  pray  may  be  enquired  of  by  the  country. 

And  the  defendant  likewise. 

Mr.  P.  R.  Fendall,  Attorney  for  the  United  States. 

Messrs.  Ould  and  Bibb,  Attorneys  for  the  defendant. 

The  plaintiffs  to  support  the  issue  on  their  part  joined 
offered  evidence,  tending  to  prove  that  on  the  i6th  day  of 
April,  1845,  one  Benjamin  B.  French  was  clerk,  duly  elected 
and  qualified  as  clerk  of  the  House  of  Representatives  of  the 
United  States,  and  so  continued  to  be  until  the  ist  day  of 
November  following;  and  long  after  that,  on  the  day  and  year 
first  aforesaid,  the  said  French,  as  such  clerk,  caused  to  be 
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pnblished  in  the  National  Intelligencer  and  other  newspapers 
printed  and  published  in  the  City  of  Washington,  in  the 
District  of  Columbia,  a  notice  in  the  words  following: 

Prout  the  same. 

The  plaintififs  then  offered  evidence  tending  to  prove  that 
proposals  for  furnishing  said  wood  were  accordingly  made  by 
sundry  bidders;  that  the  lowest  bid  was  made  by  the  defendant, 

and  at  the  rate  of  $5.49  per  cord;  that  on day  of  May, 

1845,  the  said  French,  as  such  clerk,  accepted  the  defend- 
fint's  said  bid;  that  on  the  8th  of  May  next  following,  the 
defendant  and  the  said  French,  as  such  clerk,  entered  into  a 
contract  for  the  delivery  of  said  wood,  and  on  the  same  day 
the  defendant  executed  his  bond  for  the  delivery  of  said  wooa, 
which  said  contract  and  bond  were  read  in  evidence  to  the 
jury  and  are  in  words  and  figures  following: 

Prout  the  same. 

The  plaintiffs  then  offered  the  evidence  of  B.  B.  French, 
tending  to  prove  that  on  or  before  the  ist  day  of  September, 
1845,  the  day  fixed  by  the  condition  of  said  bond  for  the 
delivery  of  said  wood,  the  defendant  called  on  said  French, 
represented  that  he  was  not  prepared  to  deliver  the  said  wood 
on  that  day,  and  solicited  an  extension  of  the  time  for  delivery 
throughout  said  month  of  September;  that  said  extension  was 
granted  by  said  French  as  such  clerk,  but  that  in  all  other 
respects  the  original  contract  remained  unaltered;  that  said 
wood,  or  any  part  thereof,  was  not  delivered  nor  offered  to  be 
delivered  during  said  month  of  September,  nor  at  any  other 
time;  that  on  the  ist  day  of  .October  next  following,  one  I.  C. 
Millard,  a  clerk  in  the  office  of  said  French,  by  authority  of 
said  French,  addressed  a  letter  to  the  defendant  in  the  words 
and  figures  following: 

Prout  said  letter. 

This  letter  of  October  ist,  1845,  was  given  in  evidence  by 
plaintiffs  before  the  parol  evidence  as  to  extension  of  time, 
and  the  defendant  objected  to  that  part  of  the  parol  evidence 
of  French  which  tended  to  prove  that  the  extension  of  time 
for  delivery  was  confined  to  the  month  of  September,  to  the 
exclusion  of  the  first  day  of  October.  The  Court  admitted 
the  evidence  subject  to  the  further  consideratibn  of  the  Court. 
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The  plainti£&  then  offered  evidence  to  prove  that  on  or 
before  said  first  day  of  October,  1845,  and  thereafter,  the 
defendant  resided  in  Georgetown,  District  of  Columbia.  That 
the  office  hottrs  of  said  French,  clerk  as  aforesaid,  ended  at  3 
o'clock  P.  M.,  and  it  was  the  nsage  of  his  office  for  letters 
written  there  to  be  sent  to  the  Post  Office  after  3  o'clock 
in  the  afternoon;  that  the  defendant  on  or  before  the  ist  day 
of  October,  1845,  kept  a  wood  and  coal  yard  m  the  city  of 
Washington,  but  had  no  wood;  that  shortly  before  the  2nd 
day  of  October,  1845,  the  said  French  addressed  letters  to  the 
two  bidders  successfolly,  who  were  next  lowest  to  the  defen- 
dant, apprising  them  on  information  which  said  French  had 
received  of  the  probability  that  the  defendant  would  fail  to 
comply  with  his  contract,  and  enquiring  whether  they  would  be 
willing  to  furnish  the  wood ;  that  receiving  no  answer  from  either 
of  the  two  next  lowest  of  them,  or  of  an  answer  declining,  he 
agreed  with  the  third  for  the  delivery,  sawing  and  piling 
away  of  the  wood,  as  provided  by  the  contract,  at  the  price 
of  $6.50  per  cord.  That  this  was  a  fair  market  price  on  the 
2nd  of  October,  1845,  of  hickory  wood  of  the  quality  called  for 
by  the  contract,  delivered,  sawed,  and  piled  away  as  therein  re- 
quired ;that  the  new  contractor  was  industriously  occupied  be- 
tween three  and  four  weeks  delivering,  sawing  and  piling  away 
said  100  cords  of  hickory  wood,  which  was  conveyed  in  numer- 
ous carts,  some  of  them  being  hired  by  the  contractor,  and  that 
for  them  he  paid  at  the  rate  of  $1  a  cord;  that  with  the  aid  of 
all  the  carts  in  the  city  of  Washington  and  Georgetown,  it 
would  have  been  impossible  for  100  cords  of  hickory  wood  to 
be  conveyed,  sawed  and  piled  away  in  the  vaults  of  the  House 
of  Representatives  in  a  single  day. 

The  plaintiffs  further  offered  in  evidence  the  rules  of  the 
House  of  Representatives,  existing  and  in  force  when  said 
contract  was  made,  being  the  rules  printed  by  order  of  said 
house,  in  the  year  1837,  by  Thomas  Allen,  printer  thereto, 
and  the  plaintiffs  then  offered  evidence  tending  to  prove  that  in 
the  year  1833,  the  said  French  was  first  employed  in  the 
Clerk's  Office  of  the  House  of  Representatives,  and  that  there 
was  then  existing  and  in  force  a  usage  (established  long  before 
the  passage  of  the  Act  of  Congress  of  23rd  of  February, 
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1805,  requiring  the  clerk  of  the  House  of  Representatives,  to 
give  bond  and  security  for  the  faithful  application  and  dis- 
bursement of  the  contingent  fund),  under  which  usage  it  was 
the  duty  of  the  clerk  to  have  charge  of  the  contingent  fund 
annually  appropriated  by  Congress  for  the  use  of  said  House; 
to  provide  and  pay  for  out  of  it  fuel  and  other  necessaries  for 
the  use  of  said  House,  and  to  make  contracts  for  their  pur- 
chase and  delivery;  that  claims  for  articles  furnished  under 
such  contracts,  after  being  passed  by  the  Committee  of  Ac- 
counts, were  paid  by  the  clerk,  and  subsequently  allowed  at 
the  Treasury  of  the  United  States;  that  when  the  contingent 
fund  was  exhausted  Congress  made  appropriation  for  the 
deficiency,  and  such  claims  as  the  first  appropriation  had 
proved  insuificient  to  meet  were,  as  aforesaid,  paid  out  of  the 
appropriations  for  deficiency,  and  allowed  at  the  Treasury; 
that  before  the  passage  of  the  Act  of  Congress  of  26th  of 
August,  1842,  requiring  printing  and  stationery  to  be  ad- 
vertised for,  it  was  the  usage  for  the  clerk  to  make  pur- 
chases and  contracts  without  advertising  for  proposals,  but 
that  since  the  passage  of  that  law,  the  usage  has  been  for  the 
clerk  to  advertise  for  proposals  to  furnish  fuel,  in  the  manner 
prescribed  by  that  law,  in  regard  to  stationery  and  printing; 
and  that  in  view  of  the  possibility  of  the  contingent  fund 
proving  insufi&cient  for  its  objects,  a  clause  was  generally  in- 
serted in  the  contracts,  to  the  eflfect  that  the  articles  (after 
being  audited  by  the  Committee  of  Accounts)  should  be  paid 
for  **as  soon  as  an  appropriation  should  be  made  therefor" 
which  clause  was  inserted  in  the  contract  with  the  defendant, 
although  by  the  Act  of  Congress  of  3rd  of  March,  1845,  making 
appropriations  for  the  civil  and  diplomatic  expenses  of 
the  government,  for  the  year  ending  30th  June,  1846,  and  for 
other  purposes,  $100,000  were  appropriated  for  statio;iery, 
/ue/f  printing  and  all  other  contingent  expenses  of  the  House 
of  Representatives;  and  although  no  deficiency  in  said  fund 
so  appropriated  was  apprehended.  And  the  plaintiflFs  ofi^ered 
evidence  tending  to  prove  that  in  point  of  fact  no  such  defi- 
ciency did  occur,  and  that  the  wood  furnished  under  the 
defendant's  contract  by  the  substituted  contractor  was  paid 
for  out  of  said  appropriation. 
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The  defendant  then  oflfered  evidence  tending  to  prove 
that  in  the  months  of  September  and  October,  1845,  the  best 
hickory  wood  in  Georgetown  was  sold  and  delivered  in 
Georgetown  at  $5.50  per  cord,  but  that  this  price  was  exclu- 
sive of  the  cost  of  sawing  and  piling  away. 

Instructions. 

Whereupon  the  defendant's  counsel  prayed  the  Court  to 
instruct  the  jury  as  follows:  that  if  they  believe  from  the  evi- 
dence the  said  B.  B.  French  had  no  authority  in  law  to  con- 
tract for  and  on  behalf  of  the  United  States,  and  to  bind 
the  United  States  by  the  said  contract  in  the  declaration 
mentioned,  and  that  the  said  contract  not  binding  on  the 
said  United  States  did  not  bind  said  defendant,  and  he  is  en- 
titled to  a  verdict  in  this  suit,  which  was  given. 

The  Coiurt  gave  also  the  following  instructions: 

I  St.  That  if  the  jury  find  from  the  evidence  that  by 
mutual  agreement  between  B.  B.  French,  clerk  of  the  House 
of  Representatives,  and  the  defendant,  the  time  for  the  de- 
livery of  the  wood  in  the  declaration  mentioned  was  extended 
and  enlarged  for  the  first  day  of  October,  1845,  then  the  de- 
fendant has  verified  and  maintained  his  2nd,  3rd,  4th  and  6th 
pleas,  and  the  jury  should  find  for  the  defendant. 

2nd.  That  if  the  jury  shall  find  from  the  evidence  the 
letter  bearing  date  Oct.  ist,  1845,  to  be  genuine  letter  issued 
from  the  office  of  the  Clerk  of  the  House  of  Representatives, 
by  the  authority  of  B.  B.  French,  the  clerk,  and  delivered  tp 
the  defendant  on  the  same  day,  then  the  law  of  the  case  is  for 
the  defendant,  and  the  jury  should  find  for  him.  To  which 
giving  of  said  instructions  the  plaintiflFs,  by  their  counsel, 
excepts. 

The  above  instructions  were  concurred  in  by  the  Judges, 
Morsell  and  Dunlop,  April  9th,  1851. 

Verdict  for  defendant. 

Motion  for  new  trial  on  above  exceptions.  Dec.  5th,  1851, 
motion  overruled  and  judgment  rendered  on  the  verdict. 
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Anthony  Lucasey 
vs. 
The  United  Stains. 

Writ  of  error  to  the  Criminal  Court. 

'  At  Law.    Decided  Dec.  18,  1852. 

Indictment  for  receiving  stolen  goods, 

I.    In  an  indictment  forreceiv-  could  be  found,  and  that  he  had 

ing  stolen  goods,  statements  made  better  tell  the  truth  in  the  matter, 

by  the  prisoner  to  a  witness,  admit-  Held,  to  be  voluntary  and  permis- 

tibg  that    he    had    received    the  sible  in  evidence, 
goods,  and  disclosing  where  they 

Attorney  for  the  Prisoner. 


Mr.  Philip  R.  Fendali*,  Attorney  of  the  United  States. 

Indictment. 

The  jurors  of  the  United  States,  for  the  county  aforesaid, 
on  their  oath,  present  that  Anthony  Lucasey,  late  of  the 
county  aforesaid,  laborer,  on  the  6th  day  of  July,  1852, 
with  force  and  arms  at  the  county  aforesaid,  one  watch  of  the 
value  of  $14  and  one  watch  of  the  value  of  $150,  of  the 
watches,  goods  and  chattels  of  one  Charles  Lesiaidi,  before 
then  feloniously  stolen,  taken  and  carried  away,  falsely, 
wickedly  and  unlawfully  did  receive  and  have  (he  the  said 
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Anthony  Lucasey,  then  and  there  well  knowing  the  said 
watches,  goods  and  chattels  to  have  been  feloniously  stolen, 
taken  and  carried  away)  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
government  of  the  United  States. 

The  jury  found  the  prisoner  guilty  as  charged,  and  the 
Court  sentenced  him  to  suffer  imprisonment  at  labor  in  the 
penitentiary  of  the  District  of  Columbia  for  the  period  of  three 
years. 

The  United  States  to  support  the  issue  on  their  part, 
joined  offered  evidence  tending  to  prove  the  commission  of 
the  larceny  as  charged  in  the  indictment. 

They  further  offered  one  Gustare  Heisler,  a  competent 
witness  who  gave  evidence  to  prove  that  the  larceny 
was  committed  on  the  night  of  17th  of  June,  1852,  by  one 
Burt  Pettit  and  other  persons,  of  which  the  prisoner  was  not 
one. 

The  United  States  then  offered  James  B.  Lokey,  a  compe- 
tent witness,  who  gave  evidence  tending  to  prove  that  after 
the  prisoner  had  stated  he  found  the  watches  under  some  coal 
or  lumber  near  the  canal,  and  after  it  was  represented  to  him 
that  this  story  was  improbable,  and  after  he  had  been  taken  to 
the  watch-house,  he  sent  for  the  said  James  B.  Lokey,  who 
went  to  see  him  at  the  watch-house,  and  then  told  him  that 
it  would  be  better  for  him  to  tell  the  truth;  that  he  persisted 
in  saying  that  he  had  found  the  watches;  that  said  Lokey 
asked  him  where  the  watches  were,  to  which  the  prisoner 
answered  that  he  did  not  know;  that  said  Lokey  replied  it 
was  no  use  for  him  to  say  so,  as  Lesiaidi  had  seen  him  with 
them,  as  he  had  sold  one,  and  had  offered  to  sell  the  other; 
that  the  prisoner  knew  where  the  gold  watch  was,  and  ought 
to  tell  said  Lokey  where  it  was;  that  the  prisoner  then  told 
said  Lokey  that  the  gold  watch  was  in  a  wood-yard  between 
13th  and  14th  streets,  on  the  south  side  of  New  York  Ave., 
and  described  the  particular  place  where  it  was  concealed;  that 
said  Lokey,  accompanied  a  constable,  went  to  the  place 
described  by  the  prisoner,  and  there  found  the  gold  watch. 
The  prisoner  by  his  counsel  objected  to  the  said  Lokey 
being  psrmitted  to  state  any  of  the  foregoing  conversation 
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between  him  and  the  prisoner,  which  took  place  after  said 
Lokey  had  told  him  that  it  would  be  better  for  him  to  tell  the 
truth,  but  the  Court  overruled  the  objection  and  permitted  the 
whole  of  the  subsequent  conversation  as  aforesaid  to  be  related 
by  said  Lokey  to  the  jury. 

To  which  ruling  of  the  Court,  and  to  the  admission  of 
which  said  subsequent  conversation,  the  prisoner  by  his 
counsel  excepts  and  prays,  &c. 

December  i8,  1852.  Judgment  of  the  Criminal  Court 
afSrmed. 
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The  United  States 

vs. 

George  A.  Gardiner. 

Criminai*  Court,  Judge  Crawford. 

Decided  May  18,  1853. 

Indictment  for  False  Swearing, 


1.  It  is  not  necessary  in  a  case 
of  perjury  or  false  swearing  that 
there  should  be  positive  evidence 
that  the  paper  was  sworn  to  by 
the  prisoner;  it  may  be  proved  by 
circumstantial  evidence. 

2.  Papers  filed  by  the  prisoner 
to  sustain  the  allegations  con- 
tained in  the  original  paper,  if  the}' 
tend  to  establish  the  charge  made 
in  the  indictment,  as  to  guilty 
knowledge,  will  be  admitted  in 
evidence. 

3.  Authenticated  public  docu- 
ments, giving  account  of  all  the 
mines  and  all  the  abandoned 
mines  in  the  State  of  l^uis  Potosi, 
arc  not  evidence  to  prove  that  a 
certain  mine  did  not  exist. 


4.  A  witness  who  was  sent  by 
the  United  States  to  Mexico  for 
the  purpose  of  getting  a  knowl- 
edge of  the  handwriting  and  seals 
of  certain  official  persons,  will  not 
be  permitted  to  testify  as  to  his 
knowledge  of  the  handwriting  of 
the  officers  he  saw  make  their 
signatures  and  the  impression  of 
the  seals;  the  danger  of  con- 
cocting evidence  is  too  great. 

5.  A  foreign  law,  and  the  prac- 
tice under  the  law,  may  be  proved 
by  one  acquainted  with  the  law 
and  the  practice  under  it. 

6.  Certain  letters  were  sub- 
mitted by  the  U.S.  from  C.  Gardi- 
ner, brother  of  the  defendant,  a 
witness  for  said  defendant,  who 
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neither  admitted  nor  denied  them 
lo  be  his  handwriting:.  A  witness 
for  the  U.  S.  was  called  who  be- 
lieved they  were  in  the  hand- 
writing of  the  witness  for  the  de- 
fendant. 

Held  that  the  letters  written 
Jtfter  the  crime  was  committed 
cannot  be  given  in  evidence  as 
the  act  of  a  confederate;  and  that 
R  witness  cannot  be  called  to  prove 
handwriting  to  contradict  another 
^ho  has  neither  admitted  nor  de- 


nied that  the  letters  were  in  his 
handwriting. 

7.  Acts  or  declaration  of  a  wit- 
ness, who  was  assumed  to  be  a 
guilty  agent,  but  made  not  in  for- 
bearance of  the  purposes  of  the 
crime  for  which  the  defendant 
stands  accused,  cannot  effect  the 
defendant  directly, 

8.  Evidence  in  rebuttal  must 
bear  directly  or  indirectly  upon 
the  subject  matter  of  defence,  and 
ought  not  to  consist  of  new  mat- 
ter unconnected  with  the  defence. 


Phii,ip  R.  Fendai^l,  United  States  District  Attorney,  and 
Henry  May,  Esqs.,  for  the  United  States. 

Joseph  H.  Bradi^ey  and  James  M.  Carusle,  of  Wash- 
ington, and  B.  F.  Perry,  of  South  Carolina,  Esqs.,  for  the 
defendant. 

It  appears  by  the  fourteenth  and  fifteenth  articles  of  the 
treaty  of  Gaudalupe  Hidalgo,  the  United  States  discharged 
Mexico  from  all  claims  of  whatever  amount,  which  citizens  of 
the  United  States  had  against  the  republic  of  Mexico,  and 
which  arose  prior  to  the  date  of  the  treaty;  and  they  under- 
took to  make  satisfaction  of  the  same,  to  any  amount  not 
■exceeding  three  and  one  quarter  millions  of  dollars.  The 
Act  of  March  3rd,  1849,  was  passed  to  carry  into  effect  these 
treaty  stipulations.  It  established  a  board  of  three  com- 
missioners, with  a  secretary  and  clerk,  who  were,  during  the 
two  years  to  which  the  existence  of  the  commission  was 
limited,  to  receive  and  adjudicate  upon  all  claims  presented 
to  them  arising  undier  the  treaty. 

Before  these  commissioners  in  session  at  Washington, 
Dr.  George  A.  Gardiner  appeared,  and  presented  his  claim 
by  a  memorial  and  an  affidavit,  accompanied  by  other  affi- 
davits, substantiating  the  statements  in  the  memorial. 

The  indictment  sets  out  the  memorial  and  affidavit,  with 
the  usual  innuendoes,  and  then  alleges:  **That  the  said 
•Gardiner  swore  falsely,  maliciously,  wickedly,  wilfully,  know- 
ingly and  corruptly  before  the  said  justice,  touching  the  ex- 
penditure of  public  money,  and  in  support  of  a  claim  against 
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the  United  States;  and  that  the  said  oath  was  material^  in 
order  to  enable  the  said  Gardiner  to  obtain  from  the  com- 
missioners an  award,  touching  the  expenditure  of  public 
money,  and  in  favor  of  the  said  claim  of  the  said  Gardiner, 
and  from  the  United  States  a  payment  of  the  said  claim. 

The  principal  allegations  in  the  memorial  were  then 
negatived  and  set  out  to  be  false,  and  were  known  to  be  false 
by  Gardiner  at  the  time  they  were  sworn  to. 

The  indictment  was  under  the  following  statute: 

Sec.  3.  That  if  any  person  shall  swear  or  affirm  falsely* 
touching  the  expenditure  of  public  money,  or  in  support  of 
any  claim  against  the  United  States,  he  or  she  shall,  upon 
conviction  thereof,  sufifer  as  for  willful  and  corrupt  perjury. 
(3  Stat.  L.,  771)  March  ist,  1823. 

March  14,  1853. 

During  the  trial  Mr.  May,  on  the  part  of  the  United 
States,  oflfered  to  read  the  memorial  to  the  jury. 

Mr.  Carlisle  objected;  citing  Brady*s  case,  i  Leach  327, 
330.  Mr.  Fendall  cited  the  case  of  Beute,^  convicted  in  this 
Court  of  false  swearing. 

The  Court  said  he  would  read  the  decision  of  the  Court 
in  the  case  of  Beute.  It  was  tried  in  the  June  term  of  the 
Court;  1 85 1 .  The  decision  of  the  Court  was  read .  No  question 
was  raised  as  to  the  admissibility  of  the  affidavit,  but  one  was 
raised  as  to  the  guilty  knowledge  of  the  accused  of  the  falsity 
of  the  statements  in  the  oath. 

Mr.  Fendall  cited  3  Starkie  on  Ev.  11 39;  case  in 
2  Burrows,  1189;^  Warden's  case,  11  Metcalf,  Mass.,  406; 
Silver  2^^.  The  State,  17  Ohio,  365;  Price's  case  6  East,  323* 

Mr.  May  says  no  proposition  could  be  more  clear  that  that 
paper  was  admissible,  citing  Cole  vs.  Hebb,  7  Gill  and  John- 
son, 20.  ist.  Shower's,  327;  Rex  vs,  Spencer  Ryan  &  Moody, 
197;  Rex  vs.  Benson,  2  Campbell,  508;  Bull  Nisi  Prius,  239; 
Phillips  on  Ev.,  291,  454;  Roscoe's  Crim.  Ev.,  89,  190; 
Starkie  on  Ev.,  836;  Wheeler's  Am.  Com.  Law,  483;  Green- 
leaf  on  Ev.,  520. 
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Mr.  Bradley  replied  for  the  defence,  and  in  support  of  the 
objection  citing  3  Starkie  on  Ev.  1130;   and  2d  Howard,  373. 

The  Court  referred  to  the  testimony  of  Justice  Myer,  and  to 
the  fact  that  the  paper  could  not  have  been  withdrawn;  and 
upon  the  evidence  said:  I  thought  it  my  duty  to  overrule  the 
evidence  (memorial)  at  that  time,  because  it  was   a  nan  se- 
quitar^  and  I  said  then  that  some  recognition  by  defendant  of 
the  paper  was  necessary.     Afterwards   it  was  testified   by 
Johnston,  who  was  Secretary  to  the  Board  (of  Commissioners,) 
that  this  paper  was  one  of  those  in  relation  to  the  claim  of  Dr. 
Gardiner;  that  it  was  filed  in  his  oflSce  by   W.  Thompson ^ 
who,  he  said,  was  one  of  the  defendant's  counsel  on  the  29th 
of  Nov.;  that  the  defendant  had  a  claim  before  the  Board, 
and  that  it  could  not  have  been  withdrawn  without  the  au- 
thority of  the  Board,  and  that  this  paper  was  unquestionably 
before  the  Board.     Then  he  testified  that  the  rules  shown  him 
were  those   of  the   Board.     Dr.   Davis  was  called,   said  he 
had  seen  the  paper  before — probably  a  few  days  before  the 
final  award  was  made — as  to  the  sum,   because  he  was  not 
appointed  Secretary  until  the  ist  of  April,  and  the  awards  were 
made  on  the  night  of  the  1 5th  of  April.     To-day  Mr.  Evans  has 
been  called,  and  states  that  he  was  one  of  the  Commissioners, 
and  has  no  doubt  at  all  that  the  paper  was  before  the  Board. 
There  is  no  mark  of  his  upon  it,  yet  he  is  perfectly  familiar 
with  its  appearance.     He  said  further  that  there  was  no  other 
claim  of  Dr.  Gardiner  before  the  Court,  and  no  separate  me- 
morial but  that  one.     He  said  further  that   Dr.  Gardiner, 
either    at    the    suggestion  of   the    Commissioners,    or    the 
counsel  of  Dr.  Gardiner — he  did  not  recollect,  which — was 
called   before  the  Board,    in   company    with    Gen.    Waddy 
Thompson,  Edward  Curtis,  Thomas  Corwin  and  Robert  Cor- 
win,  and  perhaps  Col.  Allen,  though  he  was  not  confident 
about  his  being  present;  was  examined  there  at  least  one  hour 
about  his  claim;  was  examined  closely  by  himself  and  other 
Commissioners,  and  was  particularly   questioned  about  his 
investments,  &c.,  to  which  he  gave  certain  answers.    He  says 
fiirthermore  that  these  memorials  are  presented  sometimes  with- 
out being  sworn  to,  either  from  negligence  or  otherwise,  and  in 
such  cases  are  returned  to  the  parties  to  be  corrected .  It  appears 
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furthermore  that  this  memorial  was  sworn  to  on  the  20th  day 
of  Nov.,  and  was  filed  on  the  29th  according  to  the  endorse- 
ment, but  was  received  also  on  the  30th,  a  distinction  which  is  a 
little  awkward  to  me.  Nevertheless  he  did  recognize  it,  and 
a  witness  from  the  Treasury  Department  was  about  to  prove 
what  was  admitted  afterwards,  namely,  the  receipt  of  this 
money  by  Dr.  Gardiner  or  his  attorney.  On  this  point  it  was 
said  the  Board  did  not  require  a  signature,  which  I  think 
they  did,  or  something  equivalent,  that  is,  there  must  be  proof 
or  a  signature,  or  it  must  be  signed,  one  or  the  other.  There  is 
no  other  mode  of  procedure. 

This  has  been  treated  throughout  as  if  it  were  a 
case  of  perjury.  It  is  not  a  case  of  perjury.  The  Act 
of  Congress  creates  an  entirely  distinct  offence.  It  is  to  be 
punished  as  perjury,  but  the  Supreme  Court  says  distinctly, 
it  is  not  perjury.  The  words  of  the  law  **If  any  person  shall 
swear  falsely,  &c.,  (for  the  ptupose  of  obtaining  money  from 
the  United  States)  he  shall  suffer  as  for  perjury.*'  The  cases 
cited  on  both  sides  appear  to  have  related  more  to  the  suffi- 
ciency of  the  evidence  than  to  its  competency.  The  law  is 
not  here  as  it  is  in  England,  where  the  Judge  states  the  evi- 
dence on  each  side,  and  in  terms  almost  directs  the  verdict  or 
takes  the  case  from  the  jury.  Here  it  would  be  denied,  and 
I  should  hold  myself  bound,  but  think  myself  restricted  to 
answer  on  certain  points  of  law,  founded  on  facts,  which  the 
jury  are  to  believe  the  law  applies.  Such  was  the  law  in  this 
District  and  in  Maryland,  or  at  least  used  to  be— I  don't 
know  how  it  is  now. 

In  this  case  the  filing  of  the  affidavit  in  this  suit 
and  the  date  of  the  oath  differ,  but  it  does  not  strike 
me  that,  even  unexplained,  that  would  be  very  material. 
But  it  is  not  necessary  that  it  be  put  upon  that  footing.  The 
jury  may  infer  upon  any  /acts  whatever  they  think  proper. 
They  may  infer  it  was  a  mistake,  or  that  after  the  paper  was 
filed  this  defect  was  discovered,  and  it  was  given  back  and 
corrected.  That  the  oath  was  sworn  to  before  it  was  * 're- 
ceived," I  suppose  can  hardly  be  doubted,  for  the  rules  say 
that  no  paper  will  be  received  unless  sworn  to.  And  the 
first  thing  the  Commissioners  had  to  look  to  was  to  see  that 
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it  was  sworn  to.  It  is  further  in  evidence  in  this  case  that 
this  paper  was  the  foundation  of  the  only  claim  which  Dr. 
Gardiner  had  before  the  Board.  Before  that  could  be  con- 
sidered at  all  it  was  necessary  that  the  memorial  should  be  ''re- 
ceived/' as  they  call  it,  and  not  only  that,  it  must  be  sworn 
to,  otherwise  it  could  not  be  received.  That  reduces  it  to 
a  certainty,  whether  there  was  any  doubt  about  it  before  or 
not.  It  is  not  necessary,  even  if  this  was  a  case  of  perjury^ 
that  there  should  be  precise,  positive  evidence  that  this  was 
sworn  to  by  Dr.  Gardiner.  It  may  be,  however,  by  circum- 
stantial evidence.  If  circumstantial  evidence  is  not  to  be  re- 
ceived in  cases  of  this  kind  it  would  be  a  great  obstruction 
thrown  in  the  way  of  the  punishment  of  crime.  This  paper  I 
am  bound  to  believe,  therefore,  was  recognized  as  Dr.  Gardi- 
ner's up  to  the  very  time  the  claim  was  allowed,  and  under 
all  these  circumstances  I  am  of  opinion  that  it  must  go  to  the 

jury. 

March  29,  1853. 

Question  was  as  to  the  signatures  of  the  Governor  on 
papers  showing  the  mining  title. 

Mr.  May  called  a  witness  who  could  not  speak  English, 
and  did  not  know  what  would  be  done  for  an  interpreter • 
There  were  one  or  two  present  who  were  competent,  but  they 
were  witnesses. 

The  Judge  said  an  interpreter  would  undoubtedly  be 
required,  and  it  made  no  difference  whether  he  was  a  witness 
or  not. 

The  interpreter  was  requested  to  ask  the  witness  to  look 
at  the  paper,  and  examine  the  signatures  of  the  governor. 

Mr.  Bradley,  to  the  interpreter:  Don't  repeat  his  answer 
yet,  we  object  to  the  evidence. 

Mr.  Perry  said  he  understood  the  object  of  this  testimony 
was  to  show  these  papers  to  be  forged. 

Mr.  May:   That  is  the  object. 

Mr.  Perry  said  he  regarded  this  question  as  to  the  admissi- 
bility of  this  collateral  evidence  as  one  resting  altogether 
within  the  jurisdiction  of  the  Court  and  cited  2  Russell  on 
Crimes,  772.  That  no  evidence  can  be  admitted  which  does 
not  tend  to  prove  or  disprove  the  issue  joined.     In  criminal 
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cases  this  rule  is  more  strict,  that  the  evidence  must  be  con- 
fined to  the  point  in  issue. 

Mr.  May,  in  support  of  the  admissibility  of  this  evidence 
cited  I  Greenleaf  on  Ev.,  Sec.  52;  Roscoe  Crim.  Ev.,  83  and 
87;  and  cases  therein  cited.  Wheeler's  Am.  Com.  Law,  138; 
Baily  S.  C.  R.,  300;^  2  Leigh  R.,  749,*  5  Leigh,  708;'  Baldwins 
R.,  519;*    I  Campbell  R.,  48;  and  notes  and  14  Peters,  430.* 

The  Court:  It  is  proposed  to  prove  that  the  papers,  the 
mining  title,  and  accompanying  depositions  are  forged. 

The  defendant's  counsel  objects  to  this  course  on  various 
grounds. 

I  St.  The  indictment  is  pending  and  untried  for  the 
forgery  of  these  papers. 

2nd.  That  the  alleged  forgeries,  if  committed,  were  made 
eight  months  after  the  oath  charged  to  be  false  was  taken. 

3rd.  It  was  within  the  discretion  of  the  Court,  which 
should  be  exercised  to  exclude  the  proof  offered, 

I  do  not  think  the  pendency  of  an  indictment,  charging 
the  defendant  with  forging  the  papers,  which  is  now  pro- 
posed to  show  are  false,  affects  the  question.  Doubts  existed 
formerly  on  this  subject,  but  they  have  been  removed,  and 
never  had  any  good  foundation.  It  is  said  to  be  within  the 
discretion  of  the  Court  to  admit  or  reject  this  evidence.  True, 
but  I  prefer  to  be  regulated  by  established  rules  and  principles. 

The  fabrication  of  the  papers,  if  they  have  been 
fabricated,  was,  as  it  is  said,  subsequent  to  the  swearing. 
The  argument  of  the  United  States  considers  it  to  be  imma- 
terial whether  the  matter  offered  in  evidence  pr  fact  proposed 
to  be  proved  to  show  guilty  knowledge,  occurred  prior  or  subse- 
quent to  the  principal  fact  charged.  This  proposition,  as 
asserted,  is  too  general.  I  have  had  frequent  occasion  to 
consider  this  question,  and  have  a  record  of  an  opinion  de- 
livered by  me  at  the  June  term  1847,  in  the  case  of  the 
United  States  vs.  Noah  Leeds  or  Lee.     This  opinion  contains 

IThe  State  vs.  Houston. 
^Martin  vs.  The  Commonwealth. 
SHendrick  vs.  The  Commonwealth. 
^United  States  vs.  Doebler. 
BThe  United  Stotes  vs.  Wood. 
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the  law  of  the  question  before  the  Court.  The  possession  of 
a  counterfeit  bank  note  or  notes,  at  the  time  of  the  passing 
charged,  or  shortly  before  the  passing  for  which  he  is  indicted, 
has  always  been  received.  If  subsequent  counterfeit  paper  is 
found  on  the  defendant's  person,  it  must  be  in  some  way 
connected  with  the  principal  charge,  or  be  of  the  same  manu- 
facture.   This  is  the  rule. 

Here  the  memorial,  in  the  making  of  which  the 
false  swearing  is  charged  to  have  occurred,  states  that 
the  accused  had  a  mine  in  the  State  of  San  Luis  Potosi; 
that  was  the  foundation  of  a  claim,  and  filed  as  such,  subse- 
quently the  papers  which  the  United  States  say  are  false,  and 
offer  to  prove  to  be  so,  were  procured  to  sustain  the  allegation 
in  the  memorial  that  he  had  such  a  mine,  and  were  the  means 
of  inducing  the  Commissioners  to  augment  the  amount  of 
the  award,  after  the  Commissioners  had  decided  that  the  claim 
was  valid.  Is  it  not  then  connected  with  the  memorial, 
and  the  verification  of  it  required  by  the  Commission,  without 
which  the  claim  could  not  even  be  considered?  The  memorial 
and  proofs  submitted  with  it  were  the  grounds  of  the  decree 
that  the  claim  was  valid  for  something;  the  mining  title  and 
accompanying  depositions  afterwards  filed  were,  with  other 
proofs,  the  foundation  of  the  decree,  fixing  the  amount  due 
on  the  claim,  and  they  were  especially  the  means  of  increasing 
the  amount  previously  thought  of  by  the  Commissioners. 
The  testimony  offered,  if  made  out  to  the  satisfaction  of  the 
jury,  would  tend  to  establish  the  charge  made,  of  which  one 
of  the  principal  features  is  guilty  knowledge.  It  is  a  relation 
to  the  issue. 

The  case  of  the  United  States  vs.  Wood,  14  Peters,  is  a 

cogent  authority  on  this  question. 

The  objection  is  therefore  overruled. 

March  31,  1853. 

Mr.  May  offered  in  evidence  to  the  jury  an  official,  authen- 
ticated public  document,  (one  identified  by  the  witness), 
dated  Jan.  3,  1849,  giving  an  account  of  all  the  mines  and  all 
the  abandoned  ones  in  the  State  of  San  Luis  Potosi. 

Mr.  Bradley  objected  to  the  admissibility  of  the  paper. 
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After  arguments  by  the  counsels,  the  Court  delivered  the 
following  decision: 

Two  papers  are  submitted  by  the  United  States  as  proper 
to  go  to  the  jury.  They  are  offered  as  printed  copies  of  a 
report,  in  relation  to  mines,  in  the  State  of  San  Luis  Potosi, 
made  by  the  Governor  of  the  State,  and  appended  to  a  message 
of  the  Governor  to  the  Legislature,  and  was  handed  in  1852,  at 
the  Government  Hall,  to  Mr.  Partridge,  by  the  Secretary  of 
State.     One  of  them  has  this  certificate. 

I,  the  citizen  Luis  Guzman,  Secretary  of  the  Depart- 
ment of  Government  of  the  State  of  San  Luis  Potosi,  certify 
that  in  this  present  table  are  named  all  mines  existing  in 
this  State,  and  that  neither  before  the  formation  of  these  statis- 
tics, nor  since  then  to  the  present  time  has  any  knowledge 
been  had  of  any  other. 


{ 


SBAL  / 

J      San  Luis  Potosi,  Nov.  20,  1852. 


Luis  Guzman,  Secretary, 


The  other  of  these  certificates  is: 

This  report  is  really  the  one  which  was  published  during 
my  administration,  and  I  authenticate  it  with  my  orisi^nal 
signature  in  order  that  it  may  have  due  effect,  accordingly  to 
the  request  of  Mr.  George  W.  Slocum. 

Julian  de  los  Rbyes. 
Mexico,  March  5,  1852. 

The  undersigned   Minister  of  Foreign  Affairs,   certifies 
that  the  foregoing  signature  of   his  excellency  Don  Julian  de 
los  Reyes,  who  was  Governor  of  the  State  of  San  Luis  Potosi, 
is  genuine. 
.  /--^-x  ^  Jose  F.  Ramirez. 

I  ,_^_^  J        Mexico,  March  6,  1852. 

The  certificate  of  our  late  Minister  to  Mexico,  that  the 
signatures  of  Governor  Reyes  and  Minister  Ramirez  are 
genuine,  and  were  made  in  his  presence  March  6,  1852. 

The  certificate  of  Luis  Guzman  is  not  an  authentica- 
tion of  the  paper  offered  as  an  exemplification  of  the  records 


L 
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in  the  office  of  State,  but  a  certificate  that  in  this  present 
table  are  named  all  the  mines  existing  in  that  State,  and  that 
neither  before  the  formation  of  these  statistics,  nor  since  then 
to  the  present  time  has  any  knowledge  been  had  of  any  others. 

The  certificate  is  no  better  than  that  of  any  other  man, 
in  or  out  of  office,  of  the  facts  it  sets  forth.  It  is  no  authenti- 
cation of  the  paper,  which  if  it  were  a  report  to  a  department 
of  our  own  government,  could  not  be  received  in  evidence  in 
the  shape  in  which  this  paper  comes.  According  to  what  is 
said  by  the  Supreme  Court,  in  Watkins  vs,  Holman,  14 
Peters,  56. 

The  other  paper  is  certified  by  Julian  de  los  Reyes,  after 
he  ceased  to  be  Governor  of  San  Luis  Potosi.  He  was  then 
a  private  gentleman,  without  the  power  to  certify  to  the  verity 
or  official  character  of  any  paper  that  might  remain  in  the 
public  offices  of  which  he  once  had  control.  Is  it  aided  by 
the  certificate  of  Don  Jose  F.  Ramirez,  the  Minister  of  Rela- 
tions in  the  Republic  of  Mexico?  I  think  not.  He  certifies 
that  the  signature  of  Julian  de  los  Reyes,  who  was  Governor 
of  the  State  of  San  Luis  Potosi  is  genuine. 

And  our  late  Minister  to  Mexico  does  not  make  the  cer- 
tificate any  stronger.  He  states  only  that  the  signatures  are 
of  the  proper  handwriting  of  Governor  Reyes  and  Minister 
Ramirez.  Both  of  these  papers  are,  in  my  judgment,  alto- 
gether informal.  But  if  they  were  regular  and  properly  au- 
thenticated, I  do  not  think  they  would  be  evidence.  The 
mere  fact  of  a  paper  being  a  public  document  does  not  make 
it  evidence,  if  intrinsically  it  is  not  so.  The  Journals  of  the 
two  Houses  of  Congress,  and  all  matters  of  State,  here  and  in 
England  are  evidence,  and  may  be  so  even  in  criminal  cases 
in  the  United  States,  in  very  few  and  peculiarly  circumstanced 
cases,  chiefly,  if  not  exclusively,  where  the  parties  against 
whom  they  are  sought  to  be  used,  or  the  act  charged  upon 
him  is  in  some  way  connected  with  the  document  and  not 
always  then;  in  England,  where  men  are  indicted  for  seditious 
meetings  and  seditious  libels,  there  has  arisen  frequent  legal 
occasion  for  the  admission  of  such  evidence.  The  Journals 
are  evidence  of  what  each  House  of  Congress  does;  that  such 
a  petition  was  withdrawn  or  presented,  such  a  bill  considered 
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and  passed  or  rejected.     If  a  question  whether  a  certain  officer 
of  either  House  was  elected,  and  when,  undoubtedly  the  Jour- 
nal would  prove  it,  if  properly  authenticated.  So,  if  the  inquiry 
is,  whether  the  President  transmitted  a  message  to  Congress, 
and  in    it  treated  of  certain  subjects,  the  record  would  be 
evidence;   but  suppose  a  man    should  be  charged  with   a 
crime   in  any   department    of    the  government,   will   it  be 
urged   that  the  statement  of  it  in   a  document  would  be 
evidence  to  go   to   a  jury?     Take  the  ten   members  of  the 
British  Parliament  who  have  been  lately  unseated  for  bribery; 
suppose  they  should  be,  as  they  ought  to  be,  indicted  for  the 
bribery,  it  would  scarcely,  I  imagine,  be  deemed  proper  in 
that  country  to  adduce  the  reports  of  the  committee  of  the 
House  of  Commons,  on  which   they  were  deprived  of  their 
seats,  as  evidence  of  their  guilt.     I  can  see  no  difference  in 
the  principle  between  that  case  and  this,  except  that  this  is 
the  weaker  of  the  two,  for  the  members,  it  may  be  presumed, 
appeared  before  the  committee. 

An  agent  of  the  government  in  San  I^uis  Potosi  made 
a  report  in  1849  to  his  government,  which  is  offered  in  evi- 
dence to  show  that  the  accused  swore  falsely,  not  because  it 
states  a  certain  fact,  but  because  it  does  not  contain  one 
that  is  alleged  by  the  defendant  to  exist.  This  report  is  not 
unlike  the  geological  reports  that  are  made  to  most  of  our 
State  governments,  and  transmitted  with  the  message  of  the 

■ 

Governor  to  the  Legislature. 

If  a  man  were  indicted  for  obtaining  money  under  false 

pretenses  in  saying  he  had  a  coal  mine  in  a  certain  district, 

or  if  in  the  gold  bearing  States  a  gold  mine,  it  would  scarcely  be 

allowed  the  prosecution  to  adduce  one  of  these  geological 

rei)orts  to  show  he  had  no  such  mine.     They  are,  no  doubt, 

very  convenient  to  the  government;  it  may  be  in  reference  to 

taxation,  certainly  as  showing  the  real  quality  and  wealth  of 

the  country.     They  extend  knowledge  and  advance  science, 

but  I  think  those  are  their  proper  uses 

The  evidence  is  rejected. 

April  I,  1853. 

The  United  States  offered  to  prove  by  Mr.  Partridge  that 
the  signatures  of  Governor   Reyes,   Secretary   Guzman   and 
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Francisco  Fernandez,  prefect  of  Rio  Verde,  to  the  mining' 
title,  &c.,  were  forgeries  on  the  following  grounds,  and  in  the 
following  terms. 

We  now  offer  the  evidence  of  the  witness  (Mr  Partridge)^ 
as  founded.  ist.  On  his  testimony  of  having  seen  theift 
several  times  sign  official  orders  and  papers  in  the  usual 
course  of  their  official  duties,  and  which  were  not  in  any  way 
connected  with  the  commission.  2nd.  On  his  knowledge 
derived  from,  a  correspondence  between  these  persons  and  the 
Commissioners  of  whom  he  (the  witness)  was  one,  which 
took  place  during  their  visit  and  during  its  period  of  ten 
days  at  San  Luis,  in  December,  1852. 

After  argument  by  the  counsel  as  to  the  admissibility  or 
inadmiesibility  of  said  evidence. 

The  Court  says: 

The  modes  of  acquiring  knowledge  of  handwritings  are 
these:  i.  By  seeing  a  man  write.  2.  By  correspondence  with 
him,  or  by  seeing  papers  frequently'  which  the  party  has 
signed.  This  general  statement  embraces  substantially  the 
legitimate  modes  of  acquiring  knowledge  of  handwriting. 
The  true  manner  of  gaining  this  knowledge  is  in  the  ordinary 
course  of  business,  or  in  the  correspondence  which  passed 
between  them  regarding  business,  or  in  the  indulgence  of 
friendship,  or  in  the  use  of  papers,  bank  notes  for  instance, 
which  the  pay  officer  of  a  bank  handles  every  day. 

The  fact  of  the  knowledge  of  the  witness  being  obtained 
lately  is  not  regarded  as  entitled  to  influence  in  this  case,  as 
to  which  decision  19  Johnson  Rep.  134,^  is  very  much  in 
point. 

The  person  whose  handwriting  the  offer  respeicts  are 
Mexican  officers  of  high  rank,  whose  handwriting  must  be 
extensively  known.  Witnesses  certainly  could  be  easily 
obtained  who  are  and  have  been  long  acquainted  with  them, 
and  in  fact  one  such  witness  has  testified. 

The  question  is,  whether  the  United  States  can  send  a 
witness  to  Mexico,  for  the  purpose  of  getting  a  knowledge  of 
the  handwriting  of  certain  official  persons  ? 

\Johnson  vs.  Daverne. 
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Mr,  Partridge  did  go  there,  and  those  persons  wrote  their 
names  more  or  less  frequently  to  acquaint  him  with  their 
handwriting,  besides  which  he  SAys  he  saw  them  write 
frequently  in  the  discharge  of  their  official  duties,  and  saw 
letters  or  communications  sent  by  them  to  the  Commissioners. 
The  knowledge  to  make  the  evidence  offered  admissible 
must  have  been  acquired,  as  Lord  Brougham  said,  spontane- 
ously, that  is  in  the  course  of  business  or  correspondence; 
and  this  requisite,  it  is  argued,  is  to  be  found  in  this  offer, 
because  the  witness  saw  communications  from  the  officers, 
and  saw  them  write  in  the  ordinary  discharge  of  business,  as 
well  as  to  sign  their  names  to  familiarize  him  with  their  sig- 
natures. The  reason  which  prevailed  with  the  Court,  in 
excluding  testimony,  founded  on  knowledge  of  defendant's 
handwriting,  acquired  shortly  before  the  trial,  in  Stranger  vs. 
Scarle,  was  that  the  signatures  might  have  varied  from  his 
general  mode  of  signing,  and  that  decision  has  been  authorative 
from  that  day  to  this.  But  it  is  contended  that  the  exclusion 
of  this  testimony  has  taken  place  only  when  the  defend- 
ant, a  party  has  written  to  qualify  the  witness  to  testify.  That 
would  obviously,  no  doubt,  impress  the  mind  more  strongly — 
would  most  frequently  occur — but  I  do  not  see  that  such  a  dis- 
tinction is  taken.  The  Court  is  again  asked  if  the  party 
writing  or  testifying  can  have  any  possible  interest  in  the 
indictment  or  its  result?  I  can  see  none;  but  this  is  not 
involved.  The  inquiry  is,  whether  established  principles  and 
the  danger  of  manufacturing  testimony  and  making  an 
opinion  for  the  particular  case  do  not  exclude  the  evidence 
offered.  The  rule,  whichever  way  it  shall  be  settled,  will 
govern  not  this  case  only,  but  all  cases. 

The  witness  went  to  the  official,  who  was  told  by  him  or 
some  other  gentleman  with  him,  that  he  desired  to  see  his 
signature — that  was  his  errand;  and  although  he  saw  several 
communications  from  the  official,  addressed  to  the  Commission, 
and  saw  him  write  at  his  desk  in  a  public  office  at  other  times 
during  a  few  days'  visit  in  the  city  where  the  officer  resided, 
he  must  always  have  seen  him  do  so  with  the  impression 
made  by  the  signatures,  if  they  preceded  his  other  observa- 
tions and  the  receipt  of   the  several  communications;    or  if 
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they  followed,  would  more  or  less  efface  that  observation,  and 
the  effect  of  the  letters  in  either  case  would  be  mixed  up  with 
them.  If  the  witness  had  never  seen  the  communications 
referred  to,  or  the  officer  write,  except  when  he  desired  him 
to  do  so,  that  he  might  be  qualified  to  speak  of  it  on  this 
trial,  there  could  be  no  question  about  it;  it  would  be  exactly 
like  Stranger  vs,  Scarle,  except  that  the  handwriting  there 
was  that  of  the  defendant.  Can  it  make  any  difference  that 
he  saw  about  the  same  time  an  officer  write  at  his  official 
desk  in  the  ordinary  discharge  of  business,  and  saw  commu- 
nications signed  by  him?  I  think  not;  for  his  mind  would 
still  have  the  image  of  the  signatures  made  on  request  before  it. 
The  great  danger  attending  the  admission  of  such  evi- 
dence, the  facility  of  concocting  evidence  which  it  would 
furnish,  the  danger  of  corrupt  action  to  which  it  would  open 
the  door  in  any  case  in  which  it  would  become  necessary  to 
establish  or  to  discredit  handwriting,  obliges  pie  to  overrule 

the  offer. 

April  2,  1853. 

The  United  States  offered  to  prove  by  Mr.  Partridge, 
who  had  seen  the  original  seal  in  the  State  Department 
in  San  Luis  Potosi,  and  impressions  made  there  of  it,  and 
impressions  of  it  on  papers  filed  in  that  office,  and  dated  in 
1850,  that  the  seals  on  the  mining  titles,  &c.,  were  forgeries. 

The  defence  objected,  after  argument  by  the  counsel 
for  the  United  States  and  the  defendant.  • 

The  Court :  The  question  is  whether  or  not,  by 
looking  at  the  mining  title,  and  from  his  (the  witness*) 
knowledge  of  these  seals,  he  can  say  that  the  seal  on  the 
mining  title  is  a  forgery. 

Mr.  May:  Here  is  the  point;  a  seal  cannot  be  removed,* 
we  cannot  produce  it,  and  the  next  best  evidence  of  what  it  is 
is  the  evidence  of  the  man  who  has  seen  it. 

The  Court:  There  is  no  doubt  about  all  this,  but  it 
requires  that  the  papers  to  which  the  seal  is  affixed  should 
per  se  be  in  evidence.  These  documents  are  not  in  evidence. 
They  cannot  be  received  except  for  some  legal  purpose.  The 
question  is  whether  the  document  to  which  the  seal  is  at- 
tached is  in  evidence.      They  are  admitted  not  to  be  offered 
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as  such  in  regard  to  their  contents,  and  are  only  asked  to  be 
admitted  with  a  view  of  instituting  a  comparison  between  the 
seals.     The  objections  taken  by  the  defence  are  twofold: 

First,  it  is  objected  that  these  papers  were  obtained  post 
liUm  moiam]  and  secondly,  that  they  are  oflFered  for  the  pur- 
pose of  comparison.  I  do  not  think  any  further  discussion  on 
these  objections  is  necessary.  The  Court  decided  the  other 
day  that  such-  papers  could  not  be  admitted  as  evidence,  be- 
cause of  themselves  they  prove  nothing  at  all,  and  if 
admitted  could  only  be  used  for  the  purpose  of  comparison, 
in  the  same  way  as  proving  haiftd writing  by  comparison.  I 
do  not  think  the  fact  of  the  genuineness  of  these  papers  being 
proven  makes  any  diflFerence  at  all.  The  fact  that  Mr.  Part- 
ridge saw  them  taken  out  of  the  oflBce  of  the  Secretary  of 
State  cannot  make  a  particle  of  difference.  For  these  reasons 
the  Court  must  reject  the  papers. 

The  effort  of  the  counsel,  if  successful  in  this  manner, 
getting  in  evidence  as  to  the  seal,  would  be  but  an  entering 
wedge  to  admit  similar  testimony  in  regard  to  handwriting, 
and  being  secondary  evidence,  and  mere  heresay,  he  objected 
to  it  as  incompetent. 

The  counsel  for  the  prosecution  base  their  argument  that 
there  is  a  difference  between  the  handwriting  and  the  seal. 

In  deciding  this  question  the  Court  must  look  to  general 
principles  and  rules.  It  would  ill  become  the  Court  to  im- 
pute corrupt  motives  to  any  man  connected  in  any  way  with 
the  evidence  offered.  I  have  no  right  to  think  that  any  such 
motives  exist.  The  principle  on  which  the  decision  of 
yesterday  was  made  embraces  this  question.  There  is  un- 
doubtedly a  difference  between  the  uniformity  of  signatures, 
and  that  of  seals,  but  the  danger  of  concocting  evidence,  when 
the  witness  does  to  qualify  himself  to  testify  is  as  great  nn 
the  one  case  as  in  the  other.  The  knowledge  is  not  derived 
from  ordinary  business  transactions.  Many  persons  must  be 
able  to  testify  to  this  seal  who  was  on  the  stand  a  few  days 
ago,  and  they  are  best  qualified,  if  others  are  at  all  qualified, 
to  speak  of  the  seal. 

The  offer  is  overruled. 

April  4»  1853. 
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The  witness,  through  the  interpreter,  was  asked  by  the 
Court  if  he  was  acquainted  with  the  practice  in  the  prefect's 
office.     Does  it  rest  upon  any  general  law  or  not? 

If  it  be  regulated  by  public  laws,  and  they  can  be  got, 
they  are  the  best  evidence.  If  they  cannot  be  got,  we  must 
take  the  next  best  evidence,  that  is  the  evidence  of  those  who 
understand  them. 

Mr.  Carlisle:  If  the  law  had  been  there  it  certainly  could 
have  been  got. 

Mr.  Kendall  contrasted  the  rules  formerly  prevailed  with 
those  now  existing.  He  refetred  to  the  case  of  Baron  de  Bode 
vs.  Reginam,  in  a  note  to  Sec.  487,  of  i  Greenleaf  on  Ev.  In 
that  note  this  case  was  cited  for  10  Juris.  217,  to  the  eflFect 
that  "it  is  now  settled  in  England,  upon  great  consideration, 
that  a  foreign  written  law  may  be  proved  by  parol  evidence  of 
a  witness  learned  in  the  law  of  that  country,  without  first 
attempting  to  obtain  a  copy  of  the  law  itself.  He  cited  also 
the  Sussex  Peerage  Case,  11;  Clark  &  Finnelly,  116;  U.  S.  vs. 
Certain  Casks  of  Glassware,  4  I^aw  Rep.  36;  Farmers'  and 
Mechanics'  Bank  vs.  Ward,  4  Law  Rep.  248;  Hubert  vs. 
Hubert,  2  Haz.,  272;  Middletown  vs.  Janveum,  2  Haz.,  441. 

Mr.  Bradley  cited  Cowen  and  Hill's  notes  to,  2  Philips  on 
Ev.  326,  and  the  cases  there  collected. 

Mr.  Kendall  read  from  8  Adolphus  and  Ellis,  208  and  286;^ 
after  which  he  stated  that  the  United  States  proposed  to  show 
by  a  practicing  lawyer  in  Mexico  what  the  practice  in  regard  to 
mines  was  in  San  Luis  Potosi,  and  what  the  duties  of  prefects 
were,  which  knowledge  he  had  acquired  not  only  from  the 
study  of  the  law,  but  also  his  practice  as  a  prefect. 

Mr.  Redin,  one  of  the  counsel  in  the  Kosciusko'  case, 
stated  at  the  request  of  the  judge  what  its  decision  was. 

The  Court: 

The  law  formerly  was  very  rigid  in  its  requirements  as  to 
proof  of  the  laws  of  foreign  countries.  It  has  lately  been 
less  so.  The  modem  decisions  have  admitted  parol  proof  of  such 
laws.   The  Sussex  Peerage  case  and  the  Baron  de  Bode's  case 

iBaron  de  Bode*s  Case. 

SEnnis  ef  al.  vs.  Smith  e/  a/.,  14  How.,  400. 
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are  authorities  for  its  admission.  In  ii  Clark  &  Finnelly, 
ii8,  the  witness,  Dr.  Wiseman,  proved  the  contents  of  a 
decree  of  the  Council  of  Trent,  as  well  as  its  construction. 
De  Bode's  case  is  stronger.  Here  the  witness  on  the  stand  is 
kerihis  vtrtuie  officii^  and  professionally  skilled  too.  In  the 
cases  referred  to  the  evidence  admitted  went  to  the  statute 
law  and  the  decrees,  decisions  or  adjudications  on  it;  that  is, 
the  witness  stated  what  th^  law  altogether  was  in  Prance. 
How  could  he  intelligently  state  what  decisions  had  been 
made  on  a  particular  statute,  without  stating  with  more  or 
less  precision  what  the  statute  itself  contained? 

The  impression  I  had  when  this  discussion  was  entered 
upon  is  not  changed.  I  am  of  the  opinion  that  the  evidence 
offered  is  admissible. 

Otk  the  calling  of  a  witness  to  identify  handwriting. 

Mr.  Chew,  consular  clerk  of  the  State  Department,  was 
called  to  identif}"*  the  handwriting  of  a  consul. 

April  i8,  1853. 

The  Court:  Mr.  Robert  S.  Chew,  a  witness  called  by 
the  defendant,  having  proved  on  Saturday  that  letters  were 
received  at  the  State  Department  from  T.  W.  Mather,  acting 
as  vice  consul  at  Monterey,  in  Mexico,  in  the  year  1850;  that 
these  letters  were  acted  on,  and  were  in  his  charge,  as  Chief 
Clerk  of  the  Consular  Bureau,  that  he  had  no  examplar  of 
Mr.  Mather's  handwriting  in  his  mind,  any  impression  that 
might  have  been  made  respecting  it  being  wholly  effaced  and 
gone  from  his  general  recollection;  and  that  he  had  on  last 
Friday  evening  inspected  the  letters  so  received,  which  did 
not  however  revive  any  former  impression  or  image  of  the  hand- 
writing, his  present  capacity  to  speak  of  it  arising  entirely  out 
of  such  inspection;  it  is  proposed  to  ask  him  what  is  his  belief 
as  to  the  signature  of  Mr.  Mather  to  a  certificate  produced, 
being  or  not  genuine?  This  question  is  different  from  that 
heretofore  offered  and  overruled,  in  relation  to  the  signatures 
of  certain  Mexican  officials.  There  the  witness  saw  the  offi- 
cer sign  his  name  on  his  (the  witness')  request,  to  enable 
him  to  testify,  having  seen  him  also  about  the  same  time 
write  without  request  at  his  official  desk,  while  the  witness 
was  in  his  office,  and  all  this  in  the  fall  of  1852;  neither  is  {t 
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the  same  with  the  testimony  of  another  clerk  from  the  State 
Department,  respecting  the  handwriting  of  the  defendant, 
for  there  he  had  an  image  in  his  mind  that  he,  too,  examined 
the  letters  from  which  the  image  was  deHved. 

The  present  question  presents  a  case  of  letters  received 
in  1850,  but  leaving  no  trace  of  the  handwriting  in  them 
behind  their  receipt.  Nothing  can  now,  by  reference  and 
inspection  be  resuscitated.  So  that  the  evidence  offered  is 
precisely  as  if  the  witness  had  never  seen. the  handwriting 
of  Mr.  Mather  until  last  Friday  night,  for  he  can  speak,  he 
informs  the  Court,  only  from  what  he  then  saw.  The  ques- 
tion is  one  that  calls  for  consideration,  and  is  by  no  means 
so  plain  as  the  counsel  for  the  United  States  think  it.  That 
very  learned  lawyer,  Roscoe,  in  his  treatise  on  Criminal  Evi- 
dence, says:  See  Roscoe*s  Crim.  Ev.,  196,  162. 

I  have  however  examined  the  case  of  Smith  vs.  Sainsbury , 

5  C.  &  P.,  196;  S.  C.  24,  Eng.  Com.  L.  R.,  275,  and  find  that 

it  does  not  at  all  bear  Mr.  Roscoe  out  in  the  terms  in  which 

he  states  his  position.     In  the   case  of  Doc.  Dem.  Mudd  vs. 

Suckermore,  5  Ad.  and  El.,  703;  S.  C.  31  Eng.,  Com.  L.  R., 

406,  cited  on  a  question  sidiilar  to  this,  the  Court  of  Queens 

Bench    were    equally  divided.     I/)rd   Denman,    C.  J.,  and 

Williams,  J.,  holding  the  evidence  admissible,  and  Patterson, 

J.,  and  Collridge,  J.,  that  it  was  not;  and  Mr.  Phillips  considers 

this  case  with  ability,  and  contends  for  the  admissibility  of 

the  evidence.     2  Phillips  Ev.,  260  ei  seg,     I  think  however 

the  danger  of  combination  and  corruption  certainly  imputable 

to  no  person  in  this  instance,  but  the  hazard  of  it  on  general 

principles  must  exclude  the  evidence  offered.     Good  policy^ 

in   my  judgment,  requires  its  exclusion,  and  I  do  not  find 

myself  constrained  to   a  contrary  course  by   any  reported 

decision  that  I  have  met  with. 

May  3.  1853. 

The  District  Attorney  said  that  the  United  States  offered 
papers,  letters  of  John  C.  Gardiner,  on  two  grounds: 

ist.     To  contradict  the  witness,  and 

2nd.     On  the  ground  of  his  being  an  accomplice. 

Mr.  Carlisle  said  that  their  objection  went  entirely  clear 
of  the  contents  of  the  letters.     In  support  of  his  argument  he 
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cited  Paine  vs,  Beeston,  i  Moody  and  Robinson  20;  Roscoe,  183; 
and  Smith  vs.  Price,  8;  Watts,  447;  and  to  the  decisions  of 
the  Courts  of  the  District  in  the  cases  of  Alexander,  Calder, 
Van  Ness  and  Camper. 

The  District  Attorney  explained  the  grounds  of  the  ad- 
missibility of  the  papers  as  evidence. 

ist.  To  contradict  the  witness.  Citing  Paine  vs.  Beeston 
I  Moody  and  Robinson,  20;  Long  vs.  Hitchcock,  9  Carring- 
ton  and  Paine,  619,  were  in  conflict  with  the  case  of  Crowley 
vs.  Page,  7  Carrington  and  Paine,  791;  i  Greenleaf  on  Evi- 
dence, 462,  463,  464;  2  Phillips  on  evidence,  463;  as  to  the 
right  of  the  jury  in  certain  cases  to  construe  writing.  See  i 
Greenleaf  Evidence,  49;  i  Starkie  Evidence,  25,  3rd  ed. 

On  the  2nd  ground,  that  the  witness  is  an  accomplice, 

Mr.  May  says  that  the  precise  question  to  be  determined 
on  this  application  was  whether  certain  letters,  proved  to  be 
in  handwriting  of  the  witness,  are  competent  evidence  for 
the  consideration  of  the  jury.  Cited  Crane  vs.  Morris,  6 
Peters,  598;  Carter  vs.  Jackson;  United  States  vs.  Wiggins; 
Scott  vs.  Lloyd,  Md.  Digest,  656  to  662;  Davis  vs.  Barney; 
Mitchell  vs.  Dall;  Cole  vs.  Hebb;  7  Gill  and  Johnson  Reps., 
Bank  of  N.  England  vs.  the  United  States  Bank;  4  Phillips^ 
on  Evidence,  516,  517. 

Mr.  Gardiner  said  he  relied  on  the  cases  cited  by  the 
Government  to  show  that  there  is  a  distinction  between  the 
legal  sufficiency  of  proof  and  the  weight  of  evidence,  and 
stated  the  progressive  order  to  be:  ist.  The  admissibility  of 
the  evidence.  2nd.  Its  legal  sufficiency,  and  these  were 
questions  for  the  Court.  3rd.  Its  weight  or  credit;  and 
this  was  exclusively  for  the  jury.  He  referred  particularly  to 
the  case  of  Cole  vs.  Hebb,  cited  by  Mr.  May;  and  Parks  vs, 
Ross,  in  the  Supreme  Court. 

Mr.  Bradley  restated  his  proposition: 

ist.  The  evidence  is  not  rebutting  if  the  witness  was  a 
confederate  or  agent. 

2nd.  The  confederacy  or  agency  must  be  first  proved 
aliundi,  and  the  proof  cannot  be  eked  out  of  these  letters. 

3rd.     They  are  not  admissible  to  contradict  the  witness. 

4th.     Certain  of  them  are  purely  collateral. 

May  6,  1853. 
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The  Court:  Several  letters,  dated  i2tli  December,  1844, 
and  from  8th  May,  1851,  to  8th  September,  1852,  having  been 
submitted  to  John  Charles  Gardiner,  a  witness  for  the  defen- 
dant in  this  cause,  by  whom  they  purport  to  have  been 
written,  and  he  having  said  that  he  neither  admitted  or  de- 
nied them  to  be  his  writing,  with  perhaps  the  exception  of 
No.  6.  Col.  Lorenzo* Thomas  was  called  by  the  United  States, 
who  testified  that  each  of  the  said  letters  and  writings  marked 
L.  T.,  and  numbered  from  i  to  15  inclusive,  and  the  one  of 
1844,  marked  A.  J.  H.,  No.  31,  were,  as  he  believed,  in  the 
handwriting  of  the  said  J.  Charles  Gardiner,  whereupon  the 
United  States  offer  the  said  letters  and  writings  in  evidence. 
To  this  proposition  the  counsel  of  the  defendant  object. 

The  objection,  it  is  contended,  is  well  founded,  ist. 
For  that  the  evidence  offered  consists  of  the  mere  decla- 
rations of  a  stranger.  2nd.  If  offered  to  discredit  the  witness, 
that  the  proper  foundation  has  not  been  laid  by  the  United 
States;  that  there  is  no  denial  of  any  one  of  these  papers 
being  of  the  handwriting  of  the  witness.  3rd.  That  if  they 
are  considered  the  acts  of  an  accomplice  they  cannot  be  re- 
ceived, because  not  done  in  furtherance  of  the  common  object, 
but  are  all,  except  the  letters  of  1844,  subsequent  to  its  attain- 
ment. 4th.  That  they  are  collateral.  5th.  That  they  are  not 
rebutting  evidence. 

The  United  States  insist  upon  the  competency  of  the 
evidence  offered:  ist.  To  contradict  the  witness.  2nd.  As 
the  acts  of  an  accomplice.  3rd.  As  the  acts  of  the  agent 
of  the  defendant. 

There  is  an  indictment  against  the  witness  for  the  same 
offence,  in  relation  to  the  same  transaction  pending  in  this 
Court. 

The  question  presented  has  been  very  much  labored,  but 
it  lies  within  a  nutshell,  and  will  be  considered  on  the 
ground  that  the  defendant  and  the  witness  acted  together  in 
the  preparation  to  support  the  claim  of  the  former  before  the 
Commission,  and  in  procuring  its  allowance.  Whether  the 
claim  be  just  or  unjust,  it  belongs  to  the  jury  to  decide. 
Assuming  that  they  did  act  together,  how  stands  the  law? 


UNITB0  States  vs.  Oakdiner.  109 

It  is  admitted  by  the  United  States  that  a  statement  of 
an  alleged  partner  in  crime,  being  a  narration  of  past  trans- 
actions, cannot  b'e  received  against  his  fellow,  but  only  such 
declarations  as  accompany  the  transaction  during  the  con- 
spiracy; and  this  could  not  be  denied,  for  the  unbroken  cur- 
rent of  decisions  leave  no  room  for  controverting  this  well 
established  doctrine.  But  it  is  argued  that  the  supposed  con- 
spiracy between  the  defendant  and  the  witness  had  for  its 
object  the  use  of  the  money  obtained  for  the  claim,  that  the 
desire  is  as  strong  now  as  it  was  when  the  original  plan  was 
laid,  and  kept  the  conspiracy  alive  to  this  moment;  and 
second,  that  the  object  of  the  witness  is  to  get  his  brother  out 
of  the  scrape.  Suppose  this  to  be  so,  I  do  not  see  how  it  can 
be  connected  with  an  original  conspiracy.  The  purpose  of 
this  was  answered;  an  award  was  made;  the  money  was  paid 
to  the  defendant,  or  to  his  Attorney  in  fact;  the  defendant 
had  gone  to  Europe,  and  the  witness  was  in  Mexico.  I  pre- 
sume from  the  date  of  one  of  the  letters  offered  at  this  stage 
of  the  business  there  was  nothing  to  conspire  about.  If  a  subse- 
quent conspiracy  took  place  in  relation  to  the  defence  of  the 
accused,  it  must  have  been  concocted  in  the  summer  or  fall 
of  1 85 1,  for  the  defendant  was  in  Bngland  when  the  indict- 
ment now  trj'ing  was  found  on  the  17th  of  July,  1851,  ac- 
cording to  the  evidence  heretofore  adduced.  The  indictment 
is  for  swearing  in  November,  1849.  ^t  was  then  complete,  or 
the  crime  was  not  committed.  How  the  acts  of  an  accom- 
plice, two  years  after  the  oflFence  is  charged  to  have  been  per- 
petrated, and  months  after  its  success  was  accomplished,  can 
be  lawfully  used  as  substantive  evidence  against  the  defen- 
dant, I  cannot  perceive.  The  same  point  in  a  case  not  very 
unlike  this,  including  even  the  brotherhood;  the  United 
States  vs.  White^  was  decided  in  1836  by  the  Circuit  Court 
of  this  district.  The  indictment  was  for  burning  the  old 
Treasury  Building.  The  United  States  offered  in  evidence 
against  the  defendant,  Richard  H.  White,  the  admission  of 
Henry  H.  White,  who  stands  charged  with  the  same  offence 
in  a  separate   indictment,  evidence  having  been  offered  tend- 

isCranch,  C.  C,  38 
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ing  to  prove  that  both  were  in  the  City  of  Washington  the 
day  preceding  the  burning  of  the  Treasury  Building  that 
both  went  away  together  in  the  evening,  ancf  that  the  defen- 
dant had  told  Henry  to  say  nothing  of  burning  the  Treasury. 
The  Court  (Thurston  contra)  refused  to  permit  the  de- 
claration of  Henry  H.  White,  made  after  the  supposed  ac- 
complishment of  the  common  purpose,  to  be  given  in  evi- 
dence against  Richard  (the  defendant)  in  this  trial,  they 
having  been  indicted  separately,  and  not  charged  with  a 
conspiracy.  5  Cranch  C.  C.  R.,  457.^  I  am  of  opinion  that  the 
letters  cannot  be  received  in  evidence  as  the  acts  or  ad- 
mission of  a  confederate,  so  as  to  affect  the  defendant  directly. 
This  would  seem  to  dispose  of  the  next  question 
mentioned  by  only  one  of  the  counsel  for  the  United  States, 
and  not  pressed  by  him  strenuously,  but  mentioned,  as  he 
said,  only  in  case  the  Court  should  not  consider  the  witness 
as  an  accomplice,  looking  to  the  witness  as  agent  of  the 
defendant. 

Presumptions  and  implications  of  authority  as  agent 
are  in  general  applicable  to  civil  cases.  2  Starkie  on 
evidence,  34.  To  be  a  guilty  agent  is  to  be  an  accessory 
before  or  after  the  fact,  or  an  accomplice.  To  be  an 
innocent  agent,  is  to  be  generally  a  mere  conduit  pipe  to 
convey  intelligence,  letters,  or  papers,  to  communicate 
messages,  without  knowing  what  they  are  intended  tp  effect. 
A  man  may  make  himself  criminally  liable  by  the  employ- 
ment of  such  an  agency.  The  law  goes  beyond  what  was 
stated  in  the  United  States  vs.  Gooding,  for  not  only  may  the 
agent  be  innocent,  but  in  some  cases  it  is  necessary  he  should 
be  so,  to  enable  you  to  indict  his  employer  or  principal.  In 
those  cases,  if  the  agent  have  guilty  knowledge,  the  principal 
is  only  an  accessory.  Here  the  whole  argument  has  gone  on 
the  assumption  very  much  urged  that  the  witness  was  a 
guilty  agent,  and  as  such,  the  Court  has  already  said  that 
his  acts  or  declarations  made,  not  in  forbearance  of  the 
purpose  for  which  this  prosecution  has  grown,  was  allowed 
and  paid,  cannot  effect  the  defendant  directly. 

lUnited  Stetes  vs.  White. 
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3.     They  are  oflfered  lastly  to  contradict  the  witness. 

The  objection  to  this  view  of  the  oflFer  is  that  the  proper 
ground  has  not  been  laid  for  contradicting  the  witness. 
Has  it? 

The  rule  requires  when  you  intend  to  contradict  a  wit- 
ness by  evidence  that  he  has  made,  declarations  or  state- 
ments inconsistent  with  his  testimony,  that  you  must  lay  a 
foundation  for  it,  by  asking  him  as  to  the  time,  place,  and 
person  involved  in  the  supposed  contradiction.  If  he  admit 
.  that  he  has  made  such  statements,  the  enquiry,  so  far  as  the 
evidence  is  concerned,  is  at  an  end;  if  he  deny  the  imputed 
inconsistency,  then  it  may  be  shown  by  the  party  desiring  to 
weaken  his  testimony.  If  he  neither  admit  nor  denies,  or 
says  he  does  not  remember,  you  cannot  contradict  him,  as 
has  been  decided  in  England  and  by  the  Circuit  Court  of  this 
District,  in  the  case  of  Culder's,  Alexander's  and  Travers* 
wills,  and  by  this  Court,  in  compliance  with  those  decisions, 
but  against  my  individual  judgment  in  Camper's  Case.  To 
this  extent  the  law  must  be  regarded  as  settled  in  this  Dis- 
trict. It  is  contended  by  the  United  States  that  the  rule  and 
these  decisions  do  not  apply  to  a  contradiction  by  letters  or 
writings.  Phillip,  Russell  and  Greenleaf,  in  prescribing  the 
rule  confine  it  to  verbal  statements.  The  Judges  of  England, 
on  the  trial  of  Queen  Caroline  before  the  House  of  Lords,  gave 
it  as  their  opinion,  not  that  the  rule  applied  to  letters,  but 
they  could  not  ask  the  witness  if  he  wrote  a  letter  with  such 
contents,  or  contents  to  the  like  effect,  and  that  the  proper 
course  was  to  put  the  letter  into  the  hands  of  the  witness, 
and  ask  him  if  he  wrote  the  letter.  If  he  admit  it,  the  letter 
may  be  read  at  the  proper  time,  if  competent  evidence.  If  he 
deny  it  on  principle,  though  the  judges  were  not  asked  for  their 
opinion  in  this  particular,  the  handwriting  may  undoubtedly 
be  proved  aliundi.  If  he  should  not  admit  that  he  did  or  did 
not  write  the  letter,  the  judges  said  a  cross-examination  of 
the  witness  would  not  be  allowed  as  to  the  contents  of  the 
letter,  because  the  paper  itself  is  to  be  produced.  How  can 
it  be  introduced  if  the  indecisive  answer  of  the  witness  is 
conclusive?  It  can  only  be  made  evidence  by  testimony, 
tending  to  prove  its  genuineness,  not  absolute  or  positive  proof, 
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but  eaough  to  allow  it  to  go  to  the  jury  as  far  as  it  lawfully 
may.  The  acknowledged  rule  in  relation  to  verbal  state- 
ments I  think  an  injudicious  one.  It  does  not  in  my  judg- 
ment belong,  certainly  not  clearly  or  necessarily,  as  in  case 
of  oral  declarations  to  letters  or  papers,  and  the  Court  is  un- 
willing to  extend  it.  I  am  of  the  opinion  that  the  course 
pursued  in  this  case  was. correct,  and  that  no  other  prelimin- 
ary inquiry  than  those  made  was  necessary  to  let  in  such 
parts  of  these  letters  as  go  to  contradict  the  witness,  leaving 
the  proof  of  the  handwriting  an  open  question  for  the  jury; 
the  Court  merely  saying  by  this  opinion  that  enough  has  been 
proved  to  warrant  the  introduction,  as  far  as  stated,  of  the 
evidence. 

The  letter  of  the  12th  December,  1844,  is  collateral,  and 
cannot  be  read.  All  the  others  are  dated  on  or  after  8th  of 
May,  1851,  and  included,  except  the  date  of  L.  F.  No.  6,  as 
evidence  that  the  witness  was  at  San  lyuis  Potosi  on  the  9th 
and  loth  of  November,  1851.  The  date  of  L.  T.  No.  11, 
dated  12th  of  November,  1851,  and  the  passage  in  it,  **Tell 
me  the  exact  position  of  my  brother's  mines;'*  and  the  passage 
in  the  letter  of  the  8th  May,  1851,  L.  T.  No.  4,  *'my 
brother  and  I  have  bought  a  claim;''  the  particulars  of  the 
three  letters  are  admitted. 

It  is  unnecessary  to  say  how  far  this  evidence  ought  to 
be  excluded  as  not  rebutting. 

May  7th,  1853. 

The  District  Attorney,  handing  the  witness  (James  R. 
Partridge)  a  paper,  asked  him:  Is  that  the  copy  of  the 
descriptive  portion  of  the  mining  in  the  Alcade's  ofl&ce  at 
Laguinillas,  to  which  you  referred  on  yesterday? 

Yes  sir. 

Describe  the  appearance  of  that  original  paper. 

Mr.  Bradley:  Mr  Partridge  has  already  been  examined 
on  this  subject  in  the  enumeration  in  chief. 

The  Court:  A  witness  can  only  be  recalled  for  the 
purpose  of  explanation.  The  question  now  is,  whether  this 
is  or  is  not  rebutting  proof. 

The  Court  is  of  opinion  that  the  witness,  having  been 
cross-examined    only   partially    as   to   seeing  the   deed,  its 
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appearance,  etc.,  he  may  be  examined,  as  rebutting  evidence, 
and  to  meet  the  testimony  adduced  by  the  defendant  in 
reference  to  the  mining  title,  provided  he  has  anything  of 
that  description  to  say  which  he  has  not  already  sworn  to;  but 
it  must  be  confined  strictly  to  the  matter  of  defence;  for  the 
rule  is  that  the  evidence  in  reply  must  bear  directly  or  in- 
directly upon  the  subject  matter  of  defence,  and  ought  not  to 
consist  of  new  matter  unconnected  with  the  defence, 
and  not  tending  to  controvert  or  dispute  it.  2  Russell  on 
Crimes,  919,  920.  But  the  witness  can  say  nothing  of  what 
the  Alcade  or  oflScer  in  charge  of  the  paper  communicated  to 
him.     That  is  pure  hearsay. 

What  has  been  adduced  by  the  United  States,  in  chief, 
must  not  be  repeated.  Witnesses  have  testified  by  the  week, 
and  if  allowed  to  reiterate,  the  same  circle  may  be  traversed 
ad  infinitum,  which  cannot  be  permitted.  The  evidence  to  be 
adduced  must  conform  strictly  to  the  defence,  and  meet  what 
it  has  adduced.     Cumulative  evidence  cannot  be  heard. 

May  2oth,  1853. 

The  jury  was  called,  and  after  answering  to  their  names 
was  asked  by  the  clerk:  Gentlemen,  have  you  agreed  upon 
a  verdict? 

The  foreman  replied,  we  have  not. 

The  Court:  In  reflecting  on  the  case,  I  have  come  to  the 
conclusion  to  discharge  you. 

You  are  therefore  discharged. 
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Benjamin  C.  Clarke  ei  aL 

vs. 
Ferdinand  N.  Clarke  and  the  Secretary  of  the 

Treasury. 

In  Equity.    Decided  May  30,  1853. 

J^or  an  Injunction  and  Distribuiion  of  Funds  in  the  Treasury^ 

in  the  Defendant^ s  Name, 

I.     Where    a    claim    was    pre-  much  of  the  fund  as  the  attorneys 

sented  and  prosecuted  by  attor-  were  to  receive  as  compensation 

neys  in  the  name  of  a  bankrupt,  for  their  services  will  be  carried 

who  had   purchased   it  at  a  sale  out. 

made    by  his  assignee    in   bank-  2.     Such  an  assignment  is  a  lien 

ruptcy,  but  wliich  sale  was  subse-  on    the    fund,  and    will    be    pre- 

quently  declared  void.    An  assign-  ferred  to  the  judgment  creditors 

ment  in  a  power  of  attorney  of  so  of  the  bankrupt. 

J.  M.  Carlisle,  Esq.,  for  the  complainants. 

John  L.  Hayes,  Esq.,  for  the  defendant. 

The  bill  in  substance  states  that: 

The  claimant  was  a  judgment  creditor  of  the  defendant; 
that  the  defendant  at  the  time  of  the  judgment  was  entered 
against  him  was  wholly  insolvent.  That  on  the  15th  of 
April,  1 85 1,  an  award  was  made  by  the  Board  of  Commis- 
sioners on  Claims  against  Mexico,  in  favor  of  said  Ferdinand 
N.  Clarke  for  $86,786.24,  and  that  it  is  the  only  assets  of  the 
said  Ferdinand  to  which  the  creditors  can  have  any  recovery 
for  the  payment  of  their  claims  against  him.  That  he  left  the 
City  of  New  York  and  proceeded  to  New  Hampshire,  and 
filed  his  petition  to  be  declared  a  bankrupt;  he  was  duly 
declared  a  bankrupt.  That  an  assignee  was  appointed  to 
dispose  of  the  effects.  That  pursuant  to  the  schedule  filed 
he  sold  all  Clarke's  interest  in  the  property,  and  the  rights  of 
property,  lor  the  sum  of  two  dollars;  Clarke  himself  bidding 
at  the  sale,  but  ordered  the  title  to  be  made  by  the  assignee  to 
his  (Clarke's)  sister,  who  relinquished  to  him  by  a  formal 
deed  on  the  next  day.  By  virtue  of  this  purchase,  Clarke 
claims  to  be  bona  fide  owner  of  all  the  property,  and  rights  of 
property  he  had  in  or  indicated  in  the  schedule. 
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That  the  assignee,  John  Palmer,  is  dead,  i^hat  the  com- 
plainant prays  for  a  writ  of  injunction  against  the  said 
Ferdinand  not  to  receive  the  amount  of  the  award,  and  that 
another  assignee  duly  appointed  may  come  it;  and  make  him- 
self party  complainant. 

The  defendant  answered  the  bill,  said  notwithstanding 
the  creditors  had  due  notice  of   the  proceedings  in  bank- 
ruptcy in  this  case,  none  of   the  creditors  filed  any  proof  of 
debt  in  the  case  of  the  defendant,  or  any  objections  to  the 
proceedings,  or  to  the  doings  of  the  said  assignee  until  after 
the  filing  of  this  bill,  insisting  that  if  any  loss  has  accrued  to 
the  complainant  in  consequence  or  on  account  of  the  manage- 
ment of   his  assets  in  bankruptcy  by  said    assignee,  it  has 
been  through  the  laches  and  negligence  of  said  complainant, 
that  he   was  the  dona  fide  purchaser  of  said  claim,  and   is 
entitled  to  the  sole  benefit  of  the  award.     That  the  complain- 
ant, if  any  claim  existed  at  the  time  of  the  proceedings  in 
bankruptcy  had  no  claim  upon  the  award,  or  any  part  thereof, 
as  was  intended  to  be  protected  and  secured  by  the  8th  Sec- 
tion of  the  Act  entitled/'  an  Act  to  carry  into  effect  certain 
stipulations  of  the  treaty  between  the  United  States  and  the 
Republic  of  Mexico,  of  February  2d,  1848,*'  and  therefore  is 
not  entitled  to  relief,  and  that  said  complainant  did  not  file 
the  notice  and  bond  required  by  said  section  within  the  time 
specified  in  said  section. 

The  allegation  of  fraud  in  the  bill  was  put  in  issue  by  the 
answer. 

William  H.  G.  Hackett  was  appointed  assignee  of  the 
estate  of  the  defendant  Clarke,  in  the  place  of  John  Palmer, 
deceased,  and  was  made  party  complainant  in  this  suit;  and 
stated  in  his  position  that  there  was  no  evidence  put  into  the 
possession  of  the  original  assignee  to  enable  him  to  recover 
the  claim,  but  that  such  information  and  evidences  were 
fraudulently  withheld  by  the  said  bankrupt;  that  because  of 
the  assignee's  ignorance  of  its  value  it  could  not  be  sold;  and 
that  no  title  to  the  said  Mexican  claim  passed  out  of  said 
assignee  to  any  person  whatever,  or  in  any  manner  averted  to 
or  became  the  property  of  the  bankrupt. 

The  following  auditor's  report  of  the  claim  of  F.    T. 
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lyally  and  James  S.  Thayer,  with  the  accompanying  decree, 
will  explain  the  claim  of  said  Lally  and  Thayer  to  a  portion 
of  the  fund  awarded. 

By  the  reference  in  the  above  cases  the  auditor  is 
directed  to  ascertain  and  report: 

1.  Whether  the  commissions  claimed  by  Lally  and 
Thayer  are  due  to  them  under  the  agreement  set-up? 

2.  Whether  the  agreement  was  bona  fide  made  by  them 
at  the  time  it  bears  date? 

3.  Whether  the  fund  in  controversy  was  recoverable  by 
them  under  said  agreement?  and, 

4.  To  state  the  account,  &c. 

The  papers  have  been  perused,  and  under  the  above 
reference  the  following  report  is  respectfully  submitted: 

**The  petition  of  F.  T.  Lally  and  James  S.  Thayer  states 
that  Ferdinand  N.  Clarke,  being  entitled  to  a  claim  against 
the  Mexican  Government,  executed  on  the  24th  of  Feb.,  1851, 
a  power  of  attorney,  constituting  said  Lally  his  attorney,  to 
present  and  prosecute  said  claim  before  the  Board  of  Commis- 
sioners on  Claims  against  Mexico.  That  said  power  of 
attorney  contained,  in  consideration  of  his  professional  services 
rendered,  and  to  be  rendered,  an  assignment  and  transfer  to 
said  Lally  of  20  per  centum  of  such  amount  as  might  be 
awarded  to  said  Clarke,  and  a  power  to  said  Lally  to  draw 
the  same  from  the  Treasury  Department;  that  said  Lally 
engaged  the  services  of  said  Thayer  to  aid  him  in  the  prosecu- 
tion of  said  claim;  that  they  prosecuted  said  claim,  and 
obtained  an  award  in  favor  of  said  Clarke  for  $86,786.24. 
The  answer  of  the  defendant,  Clarke,  to  the  petition,  does  not 
deny  the  allegations  in  the  petition,  but  admits  them." 

**I  find,  therefore,  that  Lally  was  employed  to  prosecute 
the  claim;  that  20  per  cent,  of  the  amount  was  assigned  to 
him  for  his  services;  that  the  agreement  and  assignment  were 
6ona  fide  made  at  the  time  they  bear  date;  that  $86,786.24. 
were  recovered  and  awarded;  and  that  the  same  were  re- 
covered by  said  Lally,  and  the  agents  employed  by  him, 
under  the  said  agreement  and  assignment  as  averred  in  said 
petition,,  and  admitted  by  the  said  answer  of  said  F.  N. 
Clarke." 
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"I  find  the  amount  due  to  said  F.  T.  Lally,  under  said 
agreement  and  assignment,  and  which  he  is  entitled  to  have 
paid  out  of  said  sum  awarded,  to  be  $17,357.20." 

* 'Several  bills  and  petitions  have  been  filed  claiming  the 
fund.  Wm.  H.  Y.  Hackett  claims  it  as  assignee  under  F.  N. 
Clarke's  bankruptcy;  Benjamin  F.  Clarke  and  W.  C.  Pickers- 
gill  as  judgment  creditors  of  said  F.  N.  Clarke  prior  to  his 
bankruptcy,  and  Stanton,  Barclay  and  Boothe  also  as 
creditors  of  said  P.  N.  Clarke  prior  to  his  bankruptcy.'* 

**The  claim  was  presented  and  prosecuted  by  said  Lally 
and  Thayer,  in  the  name  of  said  F.  N.  Clarke  alone,  and  the 
award  was  made  in  his  name.*' 

**A11  the  parties  now  claiming  the  fund  claim  under  or 
through  him,  and  ought,  and  it  is  supposed,  must  take,  if 
they  establish  their  claims,  subject  to  the  burthen  created  and 
imposed  by  Clarke,  upon  the  fund  in  favor  of  his  attorneys 
for  their  services  in  recovering  it.*' 

**The  Court  has  established  and  carried  out  these  agree- 
ments, where  the  power  of  attorney  has  contained  an 
assignment  of  so  much  of  the  fund  as  the  agent  was  to  re- 
ceive as  compensation  for  his  services.  As  in  Betsy 
Mcintosh's  Case,^  one-half;  in  Fuller  &  Baton  vs,  Clarke*s 
Administrator®  one-half,  and  in  Coxe  vs,  Wylie,  Administrator 
of  Bald  win, 5  on  an  agreement  to  be  paid  five  per  cent,  out  of  the 
fund.  Twenty  per  cent,  is  not  an  unusual  commission  on 
claims  of  this  kind.  The  agreement,  however,  of  Mr.  Clarke 
is  specific,  and  binds,  it  is  supposed,  those  who  claim  through 
him,  in  favor  of  the  agents  who  obtained  the  claim.  All 
the  claimants  and  the  defendant  are  represented  in  this  agree- 
ment to  refer,  viz:  Benjamin  F.  Clarke,  Barclay  and  Hackett  by 
Mr.  Carlisle;  Stanton  by  Mr.  Abert;  Chester  and  Fleming, 
etal.  by  Mr.  Hall;  Boothe  by  Mr.  Bradley.  The  defendant 
by  Mr.  Hays  and  Mr.  Lawrence,  and  Pickersgill  by  Mr. 
Hall."  W.  RiDBN, 

Auditor, 


iMcElrath  vs,  Mcintosh,  i  H.  &  H.,  348.     >Not  reported.    ^Baldwin 
vs.  Wylie,  Administrator  of  Baldwin:  page  126  of  this  volume. 
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The  Court  decided  that  the  commission  of  said  Lally 
agreed  to  be  paid  by  the  said  Clarke  out  of  this  fund,  and 
assigned  to  said  Lally  by  said  Clarke,  is  a  lien  upon  the  said 
fund,  ratifying  and  confirming  the  Auditor's  report;  decreeing 
that  the  sum  of  $17,357.20,  with  interest  thereon,  from  the 
2 1  St  day  of  June,  1851,  and  that  the  injunctions  granted  in 
the  causes  be  dissolved  as  to  the  said  sum  and  interest. 

The  following  is  the  decree  of  the  Court  in  the  cause 
under  consideration: 

This  cause  having  been  set  for  hearing  by  consent  of  par- 
ties and  by  order  of  the  Court,  on  bill  petitions  and  exhibits, 
and  on  answers  and  exhibits,  and  on  general  replications 
and  testimony  on  both  sides,  and  having  been,  fully 
argued  by  counsel.  It  is  now  this  30th  day  of  May, 
1853,  '^y  ^^c  Court  ordered,  adjudged  and  decreed  that 
the  fund  in  controversy  in  this  cause,  to  wit:  the  sum 
of  sixty  nine  thousand  four  hundred  and  twenty-nine 
dollars  and  four  cents,  which  is  remaining  in  the  treasury  of  the 
United  States,  of  the  amount  of  the  award  to  Ferdinand  N. 
Clarke,  mentioned  in  the  bill,  petitions  and  answers,  deduct- 
ing therefrom  the  complainant's  costs,  here  to  be  taxed  by  the 
clerk,  be  paid  over  to  the  complainant,  William  H.  Y.  Hackett, 
assignee  in  bankruptcy  of  said  Ferdinand  N.  Clarke,  for 
distribution  in  the  Bankrupt  Court,  where  the  proceedings  in 
bankruptcy  are  pending,  to  wit:  the  District  Court  of  the 
United  States,  for  the  District  of  New  Hampshire,  under  the 
orders  of  the  said  Court,  according  to  the  respective  rights  of 
the  creditors  of  said  bankrupt,  to  whom  the  said  Court  may 
order  the  same  to  be  distributed. 

On  appeal.  Court  was  sustained. 

See  17  How.,  315. 
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> 

The  United  States 

vs, 

Daniel  T.  Woodward. 

Criminal  Court.    Thomas  H.  Crawford,  Judge. 

Decided  June  i6,  1853. 

Indictment  for  Murder, 

I.  Insanity    caused    by  drunk-  2.  Where    a    prisoner  has  been 

enness,  where  the  party  is  not  in-  for  a  long  time  so  far  of  unsound 

tozicated  at  the  time  of  the  com-  mind,  frequently  if  not  uniformly, 

mission  of  the  offence  charged,  as  to  be  wholly  unconscious  and 

excuses  as  much  as  any  other  form  irresponsible  for  his  acts:    Held, 

of   insanity    contracted    involun-  That  the  knowledge  of  the  above, 

tarily.  after  conviction,  will    not    be    a 

reason  for  granting  a  new  trial. 

W.  T.  Woodward,  Esq.,  for  the  United  States. 

E.  C.  Carrington  and  M.  Thompson,  Esqs.,  for  the 
prisoner. 

The  counsel  for  the  defence  having  prayed  certain  in- 
structions to  the  jury,  they  were  granted  in  a  modified  form, 
and  are  as  follows: 

ist.  If  the  jury  believe  from  the  evidence  given  in  the 
case  that  the  deceased  destroyed  herself,  or  are  uncertain 
whether  she  did  or  not,  or  that  some  one  else  other  than  the 
prisoner  might  have  killed  her,  they  ought  to  acquit  him. 
If  she  killed  herself,  of  course  he  is  innocent  of  the  charge;  or 
if  you  think  it  a  matter  of  doubt  whether  she  did  it  or  not,  or 
whether  some  other  than  the  prisoner  may  have  killed  her, 
he  is  entitled  to  your  verdict;  for  if  a  reasonable  doubt,  or  any 
feature  of  the  crime  material  to  its  institution  exists  in  the 
minds  of  the  jury,  the  law  requires  his  acquittal.  To  author- 
ize you  to  convict  on  circumstantial  evidence,  it  is  necessary 
that  the  inference  of  the  guilt  of  the  prisoner  should  exclude 
every  other  inference. 

2nd.  If  the  jury  believe  from  the  evidence  they  have 
heard  that  the  prisoner  killed  the  deceased,  and  that  h^  did 
so  in  a  fit  of  madness,  insanity,  lunacy  or  frenzy,  he  ought  to 
be  acquitted.  In  order  to  constitute  a  crime  a  person  must 
have  intelligence  and  capacity  enough  to  have  criminal  intent 
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and  purpose;  and  if  his  reason  and  mental  powers  are  either 
so  deficient  that  he  has  no  will,  no  conscience,  or  controlling 
mental  power,  or  if  through  the  overwhelming  violence  of 
mental  disease  his  intellectual  power  is  for  the  time  obliter- 
ated, he  is  not  a  responsible  moral  agent,  and  is  not  punish- 
able for  criminal  acts.  The  question  of  capacity  must  refer 
\,o  the  particular  act  with  which  he  is  charged.  In  order  to  be 
responsible  he  must  have  sufficient  power  of  memory  to  re- 
collect the  relation  in  which  he  stands  to  others,  and  to  which 
others  stand  to  him;  that  the  act  he  is  doing  is  contrary  to  the 
plain  dictates  of  justice  and  right,  injurious  to  others,  and  a 
violation  of  the  dictates  of  duty.  Insanity  caused  by  drunk- 
enness, if  the  party  is  not  intoxicated  at  the  time  of  the  com- 
mission of  the  act,  excuses  as  much  as  any  other  species  of 
insanity  contracted  involuntarily.  In  cases  of  delirium 
tremens  or  wfl»w  apota,  therefore,  the  law  excused  the  act, 
provided  the  party  is  not  drtmk  when  it  is  committed.  If 
the  defendant  was  laboring  under  the  deficiency  of  mind  first 
stated,  or  had  not  the  capacity  stated  in  the  second  proposition, 
or  was  affected  by  mania  apota  when  the  act  was  done,  he 
ought  to  be  acquitted,  notwithstanding  any  threats  he  may 
have  used  previously.  Drunkenness  is  of  itself  no  excuse  for 
any  crime. 

It  is  however  a  fact  for  the  jury  in  connection  with  all 
the  rest  of  the  evidence  in  the  cause. 

3rd.  The  above  instructions  applies  to  this  prayer,  and 
answers  it  as  to  insanity.  It  is  only  necessary  to  add 
that  if  the  defendant  was  so  far  deprived  of  his  reason  as  to 
be  incapable  of  forming  an  intetitian  to  murder,  and  being  so 
deprived,  inflicts  the  fatal  injury  in  sudden  heat  and  passion, 
he  ought  to  be  acquitted,  no  matter  what  his  threats  or  pre- 
vious expressions  may  have  been;  for  the  deliberate,  wicked, 
malicious  design  must  exist  at  the  very  instance  of  the  com- 
mission of  the  act,  and  be  the  motive  for  committing  it. 

4th.  If  you  believe  from  the  evidence  that  the  prisoner 
took  the  life  of  the  deceased,  and  was  at  the  time  of 
doing  so  of  sound  mind,  but  that  he  was  in  a  transport  of 
passion,  which  for  the  time  controlled  his  conduct,  it  would 
reduce  the  crime  to  manslaughter,  provided  there  was  ade- 
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qnate  provocation,  notwithstanding  any  previous  threats  or 

expressions  he  may  have  used. 

The  verdict  of  the  jury  was.  that  they  found  the  prisoner 

guilty  of  murder  in  the  first  degree. 

A  motion  was  thereupon  made  and  entered   for  a  new 

trial;  the  following  are  the  grounds  on  which  the  motion  was 

predicated. 

ist.  Because  the  verdict  is  contrary  to  law  and  the  evi- 
dence in  the  case;  in  that  the  inference  of  his  guilt  does 
not  exclude  every  other  inference;  the  evidence  showing,  as 
it  does,  that  the  deceased  might  or  could  have  killed  herself, 
or  that  some  other  than  the  defendant  might  or  could  have 
killed  her,  or  that  she  might  have  been  accidentally  killed, 
or  she  might  have  been  killed  by  defendant  **  in  transport  of 
passion,  which  for  the  time  controlled  his  conduct,"  and 
"with  adequate  provocation,"  and  thereby  reduced  the 
crime  to  **  manslaughter  "  instead  of  murder. 

2nd.  Because  it  is  believed  and  proposed  to  show  that, 
according  to  the  declaration  and  admissions  of  one  or  more  of 
the  jurors  upon  the  trial,  they,  the  said  jurors,  agreed  and 
determined  upon  their  said  verdict  of  guilty,  immediately 
after  the  close  of  the  evidence  in  the  case,  and  before  the 
Court  instructed  them  as  to  the  law  of  the  case,  and  before 
the  accused,  thereafter,  had  the  ''assistance  of  counsel  for  his 
defence." 

3rd.  Evidence  discovered  since  the  trial,  and  which 
the  utmost  diligence  of  the  prisoner  and  his  counsel  failed  to 
discover  previous  to  the  trial,  and  which  the  prisoner  and  his 
counsel  verily  believe  would  have  led  to  a  different  verdict, 
had  it  been  adduced  upon  the  trial,  and  which  they  expect  to 
deduce,  and  thereby  secure  a  different  verdict,  upon  a  new 
trial,  if  granted;  said  evidence  being  to  the  full  effect  that 
the  prisoner  has  within  the  last  twenty  or  more  years  been  so  far 
of  unsound  mind,  frequently,  if  not  uniformly,  as  to  be  wholly 
unconscious  and  irresponsible  for  his  acts;  said  unsoundness 
of  mind,  according  to  said  evidence,  being  attributable  to  part 
at  least  to  disappointment  in  love  and  religious  enthusiasm. 

Motion  overruled. 
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Joseph  Smoot 
»  vs, 

Th«  Corporation  of  Washington. 

At  Law.     Decided  September  19,  1853. 

The  power  of  grading  and  re-  poration,  to  be  exercised  when- 
grading  the  public  streets  of  ever  and  as  often  as  the  health, 
Washington  mast  be  considered  improvement  and  prosperity  of 
as  a  continuing  power  in  the  Cor-  the  city  makes  it  necessary. 

Messrs.  Jos.  H.  Bradley  and  W.  D.  Davidge  for  the 
plaintiflf. 

Mr.  James  M.  Carlisle  for  the  Corporation. 

The  whole  subject  of  the  power  and  responsibility  of  the 
Corporation,  touching  the  grading  and  regrading  of  the  streets 
in  Washington,  was  involved  in  this  case. 

There  were  cited  a  great  many  authorities  on  both  sides 
from  the  reports  of  the  highest  courts  in  the  several  States, 
and  of  the  Supreme  Court  of  the  United  States,  as  well  as 
English  authorities.  The  Court  pronounced  an  oral  opinion; 
the  following  conclusions  were  reduced  to  writing  by  the  pre- 
siding judge  : 

**The  doctrine  laid  down  by  this  Court  in  the  case  of 
Devaughn  vs.  Patterson^  is  affirmed  and  reasserted;  the  power 
of  grading  and  regrading  the  public  streets  of  Washington  ' 
must  be  considered  as  a  continuing  power  in  the  Corporation, 
to  be  exercised  whenever  and  as  often  as  the  healthy  improve- 
ment and  prosperity  of  the  city  makes  it  necessary." 

*'  That  the  graduation  and  regraduation  by  said  Corpo- 
ration cannot  be  considered  in  the  nature  of  a  compact  with 
the  proprietor  of  the  property  fronting  thereon,  that  it  shall 
always  so  continue  unchanged;  and  any  such  agreement  to 
fetter  or  clog  the  exercise  of  legislative  power  would  be 
void:'* 

iNot  reported. 
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*'  That  by  the  conveyance  of  the  streets  and  squares,  &c., 
from  the  Commissioners  in  1796,  to  the  United  States  posses- 
sed an  unqualified  fee-simple  in  the  streets  and  public 
squares  exclusively^  to  which  the  Corporation  succeeded,  so 
fsBu:  as  the  power  to  grade  and  regrade  is  concerned." 

* '  That  though  the  right  of  ingress  and  egress  in  the 
proprietor  of  property  fronting  on  a  street  is  impaired  by  such 
regrading,  it  must  be  considered  a  loss  in  the  nature  of  con- 
sequential damages,  and  not  within  the  principle  of  the 
provision  contained  in  the  Constitution,  forbidding  the  taking 
privaie  property  for  public  use  without  just  compensation;  it 
is  damnum  absque  injuria,  for  which  no  action  lies." 

**  That  there  can  be  no  breach  of  faith  ascribed  to  the 
Corporation  in  changing  the  graduation,  because  they  had  no 
potver  to  make  any  pledge  that  it  should  always  so  continue." 

**  The  foregoing  propositions  must  however  be  considered 
as  made,  with  the  qualification  that  the  jury  shall  find  from 
the  evidence  that  such  claim  became  necessary  for  the  health, 
improvement  and  prosperity  of  the  city,  and  was  not  caprici- 
ously or  unskillfully  made;  also  that  the  same  was  made  in  a 
proper  manner  and  within  the  line  of  said  street  so  graduated  J*  ^ 
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Anne  R.  Dermott 

vs, 
Samuel  Fowler. 

At  Law.    Decided  September  27,  1853. 

Action  of  Debt, 

Where    the    defendant    uses  a  in    assessing    the    damages    may 

party- wall  in  the  erection  of  his  take   in  consideration  such  extra 

adjoining  store,    and    is    put    to  expense,  unless  the  party  or  those 

necessary  expense  in  making  the  under  whom    he  claims    waived 

party-wall  fit  for  his  use,  the  jury  the  defects. 

John  Carrol  Brent,  Esq.,  for  the  plaintiff. 
Joseph  H.  Bradley,  Esq.,  for  the  defendant. 

The  declaration  states  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  $449.92,  for  material  furnished  and 
work  and  labor  performed  and  bestowed  on  the  party -wall, 
being  the  north  wall  of  the  warehouse,  owned  by  the  plaintiff, 
and  being  between  the  plaintiff  and  defendant,  agreeable  to 
the  4th  Section  of  Regulation  No.  i,  entitled  ** Terms  and 
conditions  declared  by  President  of  the  United  States,  the  17th 
October,  1791,  for  regulating  the  material  and  manner  of  the 
building,  and  improvements  on  the  lots  in  the  City  of 
Washington.'' 

The  following,  after  giving  in  detail  the  contents  of  the 
wall  between  the  parties,  is  the  certificate  of  the  measurer: 

According  to  the  building  regulations  Mr.  Fowler  is  re- 
quired to  reimburse  one-half  the  value  of  said  wall  to  Miss 
Dermott. 

Samuel  Fowler, 

To  Miss  Anne  R.  Dermott,  Dr. 
To  one-half  value  of  so  much  of  the  party-wall  as  is  de- 
signed to  be  used  by  him  in  the  erection  of  his  adjoining  store, 
as  per  above  measurement  and  valuation,  $449.92. 

John  C.  Harkness, 

Measurer. 
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On  the  trial  of  the  case  the  following  remarks  were  made 
by  the  Court: 

We  think  the  jury,  in  estimating  the  cost  of  the  wall  to 
be  paid  for  by  the  defendant,  may  take  into  consideration 
such  expense  as  the  defendant  was  necessarily  put  to  to 
make  the  part  of  the  wall  so  used  by  him  fit  for  that  purpose, 
unless  the  jury  shall  find  from  the  evidence  that  the  defen- 
dant waived  such  defects,  or  those  under  whom  he  claims 
waived  them. 

It  must  be  considered  that  the  defendant,  when  he  pur- 
chased, did  so  with  a  view  to  the  condition  in  which  it  was 
at  that  time,  and  whatever  damage  was  done  by  it  placing 
the  wall  there,  claimed  for  in  this  case,  might  have  risen  in 
relation  to  the  freehold,  this  defendant  cannot  have  a  right  to 
recover  therefor. 

There  seemed  to  be  a  claim  for  set  off  against  the  plain- 
tiff's account  for  ground  used  by  the  plaintiff,  although  she 
denied  the  claim. 

The  jury  brought  in  a  verdict  of  damages  $365,  with  in- 
terest from  November  loth,  1851,  the  time  when  the  defen- 
dant commenced  to  use  the  wall. 
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RoBBRT  Baldwin  ei  a/, 
vs. 
Andrew  Wylie,   Administrator  op  Samuel  Baldwin, 

Deceased. 

At  Law.    Decided  October  i,  1853. 

Appeal  from  the  Orphans*  Court, 

1.  In  order  to  make  a  will  effec-  as  widow,  and  not  as  executrix  and 
tive  it  must  first  receive  the  pro-  guardian,  such  power  is  without 
bate  of  the  proper  Court.  authority. 

2.  Where  the  executrix  in  a  3.  The  appearance  of  an  at  tor- 
will  gives  a  power  of  attorney  to  ney  in  a  cause  is  received  as  evi- 
receive  and  control  any  fund  of  dence  of  his  authority,  and  no 
the  estate  in  her  individual  name,  additional  evidence  is  required. 

Mr.  Richard  S.  Coxe  for  the  heirs. 
Mr.  Andrew  Wylie  in  person. 

Statement  of  the  case. 

This  is  a  petition  of  Robert  Baldwin,  Mary  Baldwin 
Davis,  John  Baldwin,  James  W.  Davis  and  Amanda  B.  Davis, 
his  wife,  surviving  children  of  Robert  Baldwin,  deceased,  and 
of  the  children  of  James  P.  Baldwin  and  Julia  A.  B.  Baird, 
both  deceased;  that  Samuel  Baldwin  was  also  the  child  of 
Robert  Baldwin,  deceased;  that  at  his  death  he  left  no  father 
or  mother;  that  the  above  named  children  were  his  brothers 
and  sisters  of  the  whole  blood,  and  as  such,  with  the  children 
of  those  alleged  to  be  dead,  are  entitled  by  law  as  such  and 
as  next  of  kin  to  the  succession  and  entire  personal  estate  of 
which  said  Samuel  Baldwin  was  possessed  at  the  time  of  his 
death.  That  his  domicile  was  in  Pennsylvania.  That  while  he 
resided  in  Mexico  he  suffered  from  the  hands  of  the  officers  and 
citizens  of  Mexico  to  such,  an  extent  as  to  cause  his  premature 
death.  That  by  the  treaty  of  peace,  dated  February  2d,  1848, 
the  United  States  exonerated  Mexico  from  any  liability  for  the 
payment  of  claims  made  by  the  citizens  of  the  United  States, 
and  assumed  payment  thereof.  That  a  person  calling  her- 
self Clotildo  Pellet  Story  Baldwin  announced  the  death  of 
said  Samuel  Baldwin  and  averred  that  she  is  his  widow. 
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That  the  Board  of  Commissions  created  under  Act  of 
Congress,  March  3, 1849,  being  ready  to  receive  memorials,  set- 
ting forth  the  claims  of  the  citizens  of  the  United  States,  and 
the  said  Samuel  Baldwin  having  died  as  was  believed  intestate; 
John  Baldwin,  brother  of  said  Samuel,  petitioned  that  letters 
of  administration  be  issued  to  Andrew  Wylie,  which  petition 
was  granted. 

That  the  claim  against  Mexico  was  estimated  at  the 
nominal  value  of  $500.  The  administrator  gave  bond  in  the 
sum  of  $1000. 

That  the  said  administrator  afterwards  estimated  the 
claim  at  $150,000,  and  presented  an  inventory  and  appraise- 
ment of  the  estate  of  the  deceased. 

The  Judge  of  the  Orphans'  Court,  upon  seeing  the  docu- 
ment, ordered  a  rule  on  said  Andrew  Wylie,  administrator, 
to  show  cause  why  his  administration  bond  should  not  be 
increased.  That  an  award  had  been  made  in  favor  of  said 
Wylie,  as  administrator,  of  the  sum  of  $75,000. 

In  answer  to  the  rule  he  alleged  that  he  had  paid  for  fees, 
&c.,  $12,575;  that  the  administrator  had  paid  over  to  a  certain 
Peter  Hargons,  of  New  York,  and  had  taken  from  said  Har- 
gons  and  a  person  called  Peter  Goix,  of  Vera  Cruz,  in 
Mexico,  a  bond  in  the  penalty  of  $62,000,  to  indemnify  said 
Andrew  Wylie,  Jr.,  for  making  the  payment  of  $62,425,  neither 
of  whom  resided  within  the  jurisdiction  of  the  Court.  That 
said  Clotildo  executed  a  full  power  of  attorney  to  said  Peter 
Goix;  that  he,  the  said  Peter  Goix,  under  a  power  of  substi- 
tution contained  in  the  power  of  attorney,  to  him  executed  a 
power  of  attorney  to  Messrs.  Hargons  &  Bros.,  under  which 
last  power  of  attorney  the  said  Wylie  paid  over  to  Peter  Har- 
gons the  sum  of  $62,425,  and  took  from  him  the  above  bond  of 
indemnity;  this  on  the  same  day  on  which  he  made  a  return 
to  the  rule  to  show  cause,  &c. 

Among  the  papers  filed  with  the  return  was  what 
purported  to  be  a  copy  and  translation  of  the  entry  of 
marriage  of  said  Samuel  Baldwin  with  said  Clotildo  Pellet 
Story,  and  also  what  purported  to  be  the  last  will  and 
testament  of  said  Samuel  Baldwin.  That  if  the  said  will 
be  genuine  then  the  acts  of  said  administrator  are  null  and 
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void,  and  that  a  deliberate  and  substantial  fraud  has  been 
perpetrated. 

Citation  was  issued  as  prayed  against  Andrew  Wylie. 

The  following  answer  was  made  to  the  citation: 

The  above  named  defendant,  Andrew  Wylie,  represents 
to  the  Honorable,  the  Judge  of  the  Orphans'  Court,  that  the 
parties  named  in  said  bill  are  non-residents  of  this  District, 
and  therefore  prays  that  they  be  required  to  give  security  for 
costs,  or  that  the  bill  be  dismissed. 

He  further  states  that  he  has  good  reason  to  believe  that 
this  suit  has  been  instituted  without  authority  from  some  at 
least  of  said  parties,  and  therefore  prays  that  said  Richard  S. 
Coxe  be  required  to  show  by  what  authority  he  has  brought 
said  suit. 

The  following  is  the  answer  of  the  attorney: 

To  the  Honorable,  the  Judge  of  the  Orphans'  Court,  for 
the  County  of  Washington. 

The  undersigned  has  been  served  with  a  citation  from 
your  Honorable  Court,  calling  upon  him  to  show  by  what 
authority  he  has  filed  a  certain  petition  in  said  Court,  calling 
upon  Andrew  Wylie  to  do  certain  things  in  said  petition 
mentioned.  The  undersigned,  except  for  the  respect  he  owes 
to  the  Court,  might  pass  this  citation  by  without  notice,  as 
unauthorized  by  law  and  without  any  sanction  in  the  usage 
and  practice  of  this  or  any  other  Court.  Having  appeared 
and  practiced  in  this  Court  for  nearly  thirty  years,  he  can  say 
with  confidence  that  no  instance  can  be  found  of  a  citation 
addressed  personally  to  an  attorney,  calling  upon  him  person- 
ally to  answer  as  such,  has  ever  been  issued  from  said  Court, 
nor  can  an  instance  be  found  in  which  an  attorney  has  been 
required  to  exhibit  any  authority  from  his  clients,  empowering 
him  to  act  for  them  and  in  their  names.  Within  a  brief 
period  this  same  Wylie  made  a  similar  application  to  the 
Circuit  Court,  to  require  the  same  party  to  exhibit  a  power  of 
attorney,  to  authorize  him  to  appear  in  a  case  then  pending, 
and  received  for  answer,  that  no  attorney  of  that  Court  ever 
has  been,  or  could  be,  required  to  exhibit  his  authority.  In- 
deed, unless  on  the  complaint  of  a  party  who  alleged  that  an 
attorney  has,  without  the  sanction  of  the  party  for  whom  he 
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professed  to   act,  appears  for  him,  no  such  exhibition  of  a 
power  is  ever  required. 

Even  in  Courts  where  a  form  of  a  power  of  attorney  is  in 
use,  every  member  of  the  profession  knows  that  it  is  a  mere 
form  appended  to  the  pleadings,  the  want  of  which  is  wholly 
immaterial.  The  answer  therefore  which  the  undersigned 
makes  to  this  irregular  and  unprecedented  call  upon  him,  is 
that  he  is  a  regularly  admitted  attorney  and  counsellor  at  law, 
and  that  this  is  the  authority  under  and  by  which  he  acts, 
and  filed  the  petition;  that  it  is  the  same  authority  under 
which  he  has  been  recognized  as  empowered  to  appear  and 
act  for  his  clients  in  the  Supreme  Court,  Circuit  Court,  and 
Criminal  Court  and  Orphans'  Court,  and  which  no  one  has  a 
right  to  question  or  gainsay. 

Out  of  respect  to  your  honor,  who  it  is  supposed  has 
inadvertently  been  induced  to  issue  this  citation,  the  under- 
signed would  respectfully  call  your  attention  to  the  language 
of  the  Supreme  Court,  in  the  great  case  of  Osburn  vs.  Bank  of 
United  States,  9  Wheaton,  829,  wherewith  some  appearance 
of  plausibility  of  similar  objections  had  been  started.  Chief 
Justice  Marshall  delivered  the  opinion  of  the  Court,  then  says, 
after  speaking  of  attorneys,  in  fact:  **The  case  of  an  attor- 
ney at  law — an  attorney  for  the  purpose  of  representing 
another  in  Court  and  prosecuting  or  defending  a  suit  in  his 
name — is  somewhat  diflFerent.  The  power  must  indeed  exist, 
but  its  production  has  not  been  considered  as  indispensable. 
Certain  gentlemen,  first  licensed  by  government,  are  admitted 
by  order  of  Court  to  stand  at  the  bar,  with  a  general  capacity 
to  represent  all  suitors  in  the  Court.  The  appearance  of  any 
one  of  these  gentlemen  in  a  case  has  always  been  received  as 
evidence  of  his  authority,  and  no  additional  evidence,  so  far  as 
we  are  informed,  has  ever  been  required.  This  practice,  we 
believe,  has  existed  from  the  first  establishment  of  our  Courts, 
and  no  departure  from  it  has  been  made  in  those  of  any  State, 
or  of  the  Union.'' 

The  respondent  therefore  prays  that  he  be  hence  dis- 
missed with  his  costs.  Richard  S.  Coxe. 

Ordered  that  the  petition  of  Andrew  Wylie  in  this  case 
be  dismissed  with  costs. 
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The  answer  of  the  administrator  represents  that  the  bill  or 
petition  is  not  sustained  by  the  affidavit  of  any  one  of  the 
petitioners,  or  any  other  party  in  their  behalf,  and  prays 
that  he  be  excused  from  answering  the  same  until  the  same 
is  sworn  to,  as  required  by  law. 

The  petition  and  prayer  of  administrator  is  overruled  and 
dismissed,  and  he  is  required  to  answer. 

The  respondent,  Andrew  Wylie,  Jr.,  answered  and  filed 
the  documentary  evidence  in  answer  to  the  allegations  in  the 
bill,  and  denies  that  a  deliberate  and  substantial  fraud  has 
been  perpetrated. 

The  following  is  the  decision  and  decree  of  the  Judge  of 
the  Orphans'  Court: 

Andrew  Wylie,  administrator  of  Samuel  Baldwin, 
deceased,  who  died  in  Mexico,  was  appointed  administrator 
on  the  estate  of  said  Samuel  Baldwin  on  the  nth  day  of 
August,  1849,  ^t  ^^^  request  of  John  Baldwin,  and  gave  bond 
in  the  sum  of  $1000,  with  the  understanding  that  said  bond 
should  be  enlarged  if  the  amount  to  be  received  from  the 
treasury  of  the  United  States  require  it.  It  was  made  known 
to  the  Court  in  1851,  on  the  19th  of  April,  that  said  adminis- 
'  trator  has  or  was  about  to  receive  the  sum  of  $75, 000. belonging 
to  the  estate  of  said  Samuel  Baldwin,  and  in  discharge  of  its 
duties  a  citation  was  issued  and  served  on  said  administrator, 
to  show  cause  why  his  said  bond  should  not  be  increased,  and 
in  obedience  to  said  citation,  on  the  24th  of  May,  1851,  he 
came  into  Court,  and  filed  a  paper  purporting  to  be  the  last 
will  and  testament  of  said  Samuel  Baldwin,  deceased,  as  well 
as  a  power  of  attorney  from  Clotildo  Pellet  Story  Baldwin, 
as  widow  of  Samuel  Baldwin;  gave  to  Peter  Goix,  who  subse- 
quently appointed  Peter  Hargons,  of  New  York,  to  receive 
for  her.  The  said  will  purporting  to  appoint  his  wife  execu- 
trix and  guardian  of  his  children;  said  administrator 
acknowledged  the  receipt  of  $75,000,  and  filed  a  bond  of  said 
Peter  Hargons  for  $62,000,  in  which  it  seems  that  the  said 
Hargons  acknowledged  the  receipt  of  the  same  and  agreed  to 
the  said  charges  of  said  Wylie,  &c.;  reference  is  here  had  to 
all  of  said  papers.  The  Court,  on  the  said  24th  of  May,  1851, 
upon  the  filing  of  said  papers,  there  being  no  objection  from 
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any  source,  discharged  said  rule  and  ratified  what  had  been 
done  by  said  administrator  in  paying  over  said  money  to  said 
Hargons,  although  the  sanction  of  the  Court  had  not  been 
previously  asked  or  obtained.  On  the  29th  of  May  last  past 
Robert  Baldwin  and  others,  claiming  to  be  next  of  kin  of  said 
Samuel  Baldwin,  filed  their  petition,  which  may  be  called  a 
bill  of  review,  and  prayed  that  the  decree  rendered 
on  the  24th  of  May,  1 851,  be  set  aside,  and  such  other  and 
further  relief  be  granted  as  deemed  equitable  in  the  premises. 

This  Court,  having  had  the  cause  under  consideration  for 
several  days,  as  well  as  the  advantage  of  able  counsel  on  both 
sides  and  authorities  referred  to,  doth  decree  that  said  decree 
of  the  24th  of  May.  1851,  be  set  aside.  That  the  will  pur- 
porting to  be  the  last  will  and  testament  of  said  Samuel  Bald- 
win, executed  in  Mexico,  cannot  have  the  effect  of  a  will  to 
control  the  money  in  question  until  it  has  received  the  pro- 
bate of  the  proper  Court  in  this  county  and  district.  See 
Armstrong  vs.  Lear,  12  Wheaton,  176;  and  if  the  will  had 
been  duly  proved  before  this  Court  and  recorded,  Hargons* 
power  of  attorney  could  not  give  him  authority  to  receive  and 
control  the  said  fund,  because,  by  a  minute  inspection  of  the 
said  power,  it  is  clear  that  she  executed  it  as  widow  of  Samuel 
Baldwin,  and  not  as  executrix  and  guardian.  She  makes  no 
mention  in  the  power  to  the  will. 

The  widow  and  other  parties  claiming  will  be  allowed  a 
reasonable  time  to  make  perfect  their  pretensions  to  said 
money  in  question. 

But  the  administrator  in  the  meantime  must  give  a  bond, 

with  sureties,  as  the  law  directs,  in  the  sum  of  $100,000,  to  be 

approved  by  this  Court,  within  eight  days  from  this,  to  hold 

said  money  subject  to  the  future  order  of  this  Court,  it  being 

acknowledged  by  said  administrator  that  said  Hargons  has 

not  paid  said  sum  over  to  said  widow. 

Wm.  F.  Purckll. 

To  which  decree  the  administrator,  Andrew  Wylie, 
appealed. 

Decree  of  Orphans'  Court  affirmed  and  ordered  to  be  cer- 
tified to  the  Orphans*  Court. 
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COUNTY   OF   WASHINGTON, 

OCTOBER  TERM,  1853. 

William  Cranch,    Chief  Jmlge;  James  S.   Morsell  and  James 

DUNLOP,  Associate  Judges. 


Ann  E.  McKnight,  by  her  next  friend  Jacob  Gideon, 

vs. 

James  M.  McKnight  and  James  M.  Small,  John  F.  Dyer, 

Esau  and  John  F.  Pickerell,  William 

AND  James  H.  McVeiglk. 

In  Equity.    Decided  October  26,  1853. 

I.    The  control  of  a  guardian  2.     A  wife,  unless  she  be  en- 

of  the  real  estate  of  his  ward  con-  titled  to  a  sole  and  separate  estate, 

stitutes  a  sufficient  entry  to  invest  can    bring    no  suit  without    the 

the  ward  with  actual  seizin;   and  union  of  her  husband  in  relation 

on  the  marriage  of  the  ward  the  to    her    property     or     interests, 

authority  of  the  guardian  ceases,  either  real  or  personal,  legal  or 

so  far  as  the  right  of  the  ward  is  equitable, 
concerned. 

J.  M.  Carlisle,  Esq.,  counsel  for  complainant. 

Sam*l  Chitten,  Esq.,  counsel  for  defendants. 

The  complainant  slates  that  she  is  a  daughter  and  one  of 
the  heirs  at  law  of  Anthony  Preston,  deceased,  who  died  intes- 
tate, seized,  of  considerable  real  estate,  leaving  a  widow  and 
five  other  children  besides  the  complainant. 
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That  she  married  James  M.  McKnight  while  under  the  age 
of  21  years,  and  the  ward  of  Jacob  Gideon.  That  upon  the 
treaty  of  said  marriage  it  was  especially  agreed  and  stipulated 
between  her  intended  husband  and  her  guardian  that  the 
estate  of  the  complainant  should  be  settled  upon  her  and  her 
heirs,  free  from  any  control  of  her  intended  husband,  and 
from  all  liabilities  for  his  debts.  That  her  husband  has  not 
entered  in  fact  upon  any  portion  of  said  estate,  nor  received 
the  rents  and  profits,  nor  seized  in  her  right  of  her  undivided 
interest  therein;  nor  hath  she  made  entry  therein.  That 
certain  creditors  of  her  husband  have  levied  q,  fieri  facias  upon 
a  life  interest  in  her  estate,  who  are  made  defendants  in  this 
suit. 

That  without  such  ante-nuptial  agreement  the  title  of  her 
husband  as  tenant  by  the  courtesy,  has  not  accrued,  by  reason 
of  there  having  been  no  entry  by  her  or  him  upon  any  part 
of  the  premises,  but  that  the  whole  of  said  estate  has 
remained  awaiting  partition  and  subject  to  dower.  The 
pray  of  the  claimant  was,  that  a  decree  be  passed  for  the  pur- 
pose of  carrying  into  effect  the  ante-nuptial  agreement,  and 
that  her  husband  be  decreed  to  have  no  estate  or  interest  in 
the  premises,  and  that  the  creditors  be  enjoined  from  further 
proceedings,  &c. 

The  defendants  answering,  admitted  the  facts  as  stated 
in  the  bill  That  the  husband  of  the  complainant  had  issue 
by  her  bom  alive,  and  was  entitled  as  tenant  by  the  courtesy 
inchoate  (his  wife  being  still  alive)  to  a  life  interest  in  one 
undivided  fifth  part,  subject  to  the  widow's  dower  in  the  whole. 
That  if  any  ante-nuptial  contract  was  made  it  never  was 
reduced  to  writing,  and  is  therefore  null  and  void,  so  far  as  the 
defendants  are  concerned.  That  in  point  of  law,  the  pos- 
session of  the  joint  coparceners,  and  the  reception  of  the  rents 
and  profits  of  the  guardian,  is  equivalent  to  a  reception  thereof 
by  the  infant  coparceners,  and  that  the  complainant,  as  one* of 
the  coparceners,  has  had  an  actual  legal  seizin  of  said  estate. 
That  the  pendency  of  the  partition  proceedings  can  not  effect 
their  right  to  enforce  their  judgments. 

Sam*l  Chitten,  counsel  for  the  defendants,  says  the 
grounds  alleged  in  the  bill  for  equitable  interposition  on  be- 
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half  of  the  complainant  are:  First,  An  ante-nuptial  agree- 
ment in  contemplation  and  consideration  of  the  intended 
marriage  between  the  complainant  and  James  M.  McKnight, 
made  between  said  James  M.  McKnight  and  said  Jacob 
Gideon,  the  guardian  of  the  complainant,  to  settle  all  the 
property  of  the  complainant  to  her  sole  and  separate  use. 
Secondly,  That  the  husband,  James  M.  McKnight,  has  never 
had  seizin  of  his  wife's  interest  in  the  legal  estate  in  question. 

It  is  conceded  that  no  settlement  has  ever  been  made. 
An  agreement  to  settle  is  all  that  is  relied  upon  for  the  com- 
plainant. Whether  such  agreement,  if  it  ever  had  existence 
at  all,  was  in  writing  or  by  parol,  the  allegations  of  the  bill 
furnish  no  information;  but  as  no  written  agreement  is  pro- 
duced, apd  its  non -production  is  wholly  unaccounted  for,  we 
are  warranted  in  assuming  that  if  any  agreement  was  in  point 
made  it  was  by  parol.  It  is  not  proved  that  any  agreement 
at  all  was  written  or  parol  was  made.  The  only  evidence 
touching  this  question  is  found  in  the  deposition  of  Mrs. 
McKnight,  the  mother  of  the  husband,  and  Mrs.  Preston,  the 
mother  of  the  complainant.  The  affidavit  of  Mr.  Gideon  to 
the  allegations  of  the  bill  is  not  evidence  (certainly  not 
upon  a  final  hearing.)  The  testimony  of  the  two  mothers 
apart  from  all  bias,  is  altogether  too  loose  and  indefinite  to 
establish  the  fact  of  the  existence  of  any  agreement  at  all, 
and  if  deemed  by  the  Court  sufiicient  to  establish  the  exis- 
tence of  an  agreement,  is  yet  so  loose  that  it  is  impossible  for 
the  Court  to  give  effect  to  it  by  decree. 

But  we  insist  that  an  ante-nuptial  parol  marriage  agree- 
ment, even  if  a  post-nuptial  settlement,  in  pursuance  of  its 
terms,  and  reciting  the  fact  of  such  agreement,  be  executed, 
and  that  too  before  the  lien  of  the  creditor  attaches  by  judg- 
ment or  execution,  is  yet  void  as  to  the  creditor  of  the  hus- 
band, whose  debt  has  existence  before  the  execution  of  the 
settlement.  See  ist  Story's  Equity,  366  &  367;  and  Reade 
vs,  Livingston,  3  Johnson,  Ch.  R.,  480,  and  authorities  cited. 
If  we  are  right  in  this  position,  then  the  bill  of  the  com- 
plainant must  be  dismissed.  As  a  femme  covert  she  can 
only  be  entertained  when  suing  separate  from  her  husband,  to 
enforce  or  protect  an  existing  separate  right  or  interest.     As 
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to  the  objection  that  the  husband  has  never  been  seized,  the 
control  by  the  guardian  of  the  estate,  and  receipt  by  him  in 
his  oflBcial  character  of  rente,  constituted  a  sufficient  legal  en- 
try to  invest  the  wards  with  actual  seizin,  if  such  seizin  were 
necessary  to  confer  upon  the  husband  an  interest  liable  for 
his  debts  (which  however  is  denied).  And  upon  the  marriage, 
the  authority  of  Gideon  as  guardian,  so  far  as  the  com- 
plainant's rights  and  interests  were  concerned,  ceased.  And 
the  same  seizin  and  all  were  by  operation  of  law  transferred 
to  and  vested  in  the  husband,  and  he  could  by  no  mere  parol 
agreement,  divest  himself  thereof.  It  is  not  very  distinctly 
perceived,  however,  in  what  manner  the  question  of  the  hus- 
band's seizin  can  effect  the  righte  of  the  creditors,  pending 
the  lives  of  husband  and  wife.  If  the  wife  were  dead,  a  ques- 
tion might  arise  as  between  the  husband  and  the  heirs  as  to 
his  title  as  tenant  by  the  courtesy  which  might  possibly  be 
affected  by  th^  character  or  fact  of  his  seizin  during  the 
coverture,  but  whilst  the  wife  is  living,  unless  she  be  entitled 
to  a  sole  and  separate  estate,  she  can  without  the  union  of  her 
husband  bring  no  suit  in  relation  to  her  property  rights  or 
interests,  either  real  or  personal,  legal  or  equitable.  So  that 
if  her  claim  to  a  separate  estate  be  without  foundation,  she 
cannot  be  entertained  in  a  Court  of  equity  upon  either  of  the 
grounds  alleged  in  the  bill.  If  she  have  no  right  to  a  sepa- 
rate estate,  her  husband  during  the  coverture  is  entitled  to 
all  her  righte  and  interests,  legal  and  equitable.  If  by  reason 
of  want  of  seizin  on  his  part,  or  for  any  other  reason,  his  in- 
terests in  his  wife's  estate  are  not  legally  subject  to  execution 
or  sale,  or  if  irregularities  in  the  management  of  the  process 
of  execution  are  likely  to  effect  a  sacrifice,  if  the  wife  have  no 
sole  and  separate  estate,  the  husband  singly  or  in  conjunction 
with  his  wife  can  alone  interpose  by  suit,  either  at  law  or  in 
equity,  for  redress  or  protection. 

On  October  26,  1853,  the  Court  by  its  decree  dismissed 
the  bill  with  costs,  and  dissolved  the  injunction. 
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Edward  R.  Bell,  Assignee  of  Isaac  Bell 

vs. 

Mary  Lewis,  Administratrix  of  Stephen  J.  Lewis, 

Deceased,  and  the  Secretary  of  the  Treasury. 

In  Equity.     Decided  November  8,  1853. 

J^or  a7i  Injunction, 

The  convention  created  for  the  personal  property  by  the  pilot  of 

settlement  of  claims  between  Bra-  the  brig,  which  had  been  mislaid 

zil  and  the  United  States,  held  in  or  lost,  could  not  be  supplied  by 

the    case  of   the   American   Brig  parol  proof  or  by  a  copy  of  the 

Caspian,  condemned  and  sold  as  a  same,  but  required  the  original  to 

prize  of  war  at  Montevideo,  that  be  produced,  in  order  to  establish 

the  proof  of  an  assignment  of  a  the  claim  in  the  assignee, 
claim  for  indemnity  for  the  loss  of 

Mr.  G.  Suthen,  for  the  complainant. 

Messrs.  Chitten  and  Ratcliffe  for  the  defendants. 

The  bill  in  substance  states  that  the  American  Brig  Cas- 
pian was  sold  with  her  cargo  in  Montevideo,  in  South 
America,  on  the  20tli  of  September,  1827,  to  sundry  persons, 
one  of  whom  Stephen  J.  Lewis,  late  of  New  York,  but  now 
deceased,  acquired  an  interest  of  $5,000,  or  one-fifth  part 
thereof.  That  the  said  brig,  with  her  cargo,  while  pursuing 
her  voyage,  was  illegally  captured  on  the  2nd  of  October, 
1827,  in  the  river  La  Platte,  by  the  Brazilian  Squadron,  carried 
into  Montevideo,  and  condemned  as  prize  of  war.  That 
Lewis,  who  was  on  board  as  her  pilot,  had  his  baggage 
robbed  by  the  captors  of  monies  and  eflFects  to  the  amount  of 
$4020;  that  demand  was  thereafter  steadily  made  by  the 
United  States  Government  on  behalf  of  Lewis,  against  the 
Government  of  Brazil,  for  indemnity  for  the  loss  of  his  inter- 
est in  said  brig  and  cargo,  and  of  his  monies  and  effects  of 
which  he  had  been  robbed,  until  his  claims  were  included  in 
the  Convention  of  January  27th,  1849,  between  the  two  govern- 
ments. That  on  the  6th  of  November,  1828,  Lewis  being 
indebted  to  Isaac  Bell,  of  New  York,  in  the  sum  of  $12,500, 
and  having  no  property  of  his  own  in  possession,  assigned  his 
claim  against  the   Brazilian   Government  for  indemnity,  as 
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aforesaid,  to  Isaac  Bell,  his  executors,  administrators  or 
assigns,  with  full  power  to  collect  the  same,  and  never  there- 
after asserted  any  right  to  the  said  claims,  which  were 
afterwards  urged  upon  the  United  States  Government  by 
Isaac  Bell.  That  Lewis  died  on  the  31st  of  July,  1844,  intes- 
tate and  without  any  property,  never  having  paid  any  part  of 
his  indebtedness  to  Isaac  Bell,  except  so  far  as  his  claims 
against  Brazil  for  indemnity,  so  assigned  to  Isaac  Bell,  might 
be  realized,  discharged  the  same.  That  Lewis*  claim  for 
indemnity  against  Brazil  were  prosecuted  by  Isaac  Bell,  his 
assignee,  before  the  Commissioners  appointed  to  carry  into 
effect  the  convention  of  January  27th,  1849.  Upon  a  duly 
proved  copy  of  the  assignment,  the  original  of  which  was 
believed  to  have  been  lost,  but  the  Commissioner  would  not 
admit  this  evidence  of  the  assignment,  and  on  the  30th  of 
June,  1852,  awarded  to  Mary  Lewis,  administratrix  of  Lewis, 
the  sum  of  $11,551.24,  which  he  found  to  be  due  on  account 
of  Lewis'  claims.  That  subsequently  to  the  making  of  this 
award  Isaac  Bell  assigned  all  his  right,  title  and  interest  as 
Lewis'  assignee,  to  and  in  Lewis'  claim  to  Isaac  Bell,  junior, 
of  Mobile,  in  Alabama,  who  afterwards  assigned  the  same  to 
Edward  R.  Bell,  of  New  York,  who  now  claims  by  virtue  of 
said  assignments  to  be  the  actual  dona  fide  owner  of  the 
whole  of  the  award,  so  as  aforesaid,  made  to  Mary  Lewis. 
That  the  original  assignment  from  Lewis  to  Isaac  Bell, 
believed  to  have  been  lost,  has  since  the  date  of  the  said  award 
been  found.  That  Isaac  Bell,  Junior,  and  Edward  R.  Bell, 
assignee  as  aforesaid,  having  complied  in  all  respects 
with  the  Act  of  Congress  of  July  3rd,  1852,  in  the  premises. 
Edward  R.  Bell  has  filed  his  bill  of  complaint  against  Mary 
Lewis  for  relief,  praying  that  Mary  Lewis,  the  defendant,  be 
enjoined  from  asking  and  receiving  from  the  Secretary  of  the 
Treasury,  and  the  Secretary  of  the  Treasury  from  paying  to 
her  the  whole  or  any  part  of  the  award. 

The  defendant  answers  that  she  knows  nothing  of  her 
father  having  assigned  at  any  time  the  claim;  that  if  any 
assignment  was  ever  made,  she  insists  that  it  will  be  found 
to  have  been  a  mere  nominal  assignment,  creating  a  mere 
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temporary  trust  or  bailment  for  the  use  of  said  Lewis,  the  oc- 
casion for  which  has  long  ceased  to  exist,  and  with  it  the 
trust  or  bailment. 

That  such  a  trust  is  not  the  subject  of  assignment,  and 
that  it  was  not  in  the  power  of  said  Isaac  Bell,  Sr.,  to  make 
a  voluntary  assignment  to  his  son  Isaac,  Jr.,  and  by  conse- 
quence that  the  assignment  to  plaintiff  alleged  in  the  bill  is  a 
nullity  cannot  be  recognized  in  a  Court  of  equity,  and  the 
plaintiff  cannot  in  virtue  thereof  prosecute  this  suit. 

That  the  assignments  from  father  to  son  and  from  brother 
to  brother,  and  for  the  purpose  declared  in  the  bill,  are  cham- 
pertous  and  against  public  policy,  illegal,  the  result  of 
improper  combination  and  confederate,  voluntary,  void,  and 
will  not  be  enforced,  by  a  Court  of  equity  especially. 

That  the  transactions  out  of  which  supposed  assignments 
arose,  if  it  ever  had  existence,  are  stale;  that  the  alleged 
debt  upon  which  it  rests,  if  any  debt  ever  had  existence,  is  a 
stale  demand,  barred  by  the  statute  of  New  York  for  the 
limitations  of  actions;  and  such  debt,  if  it  ever  existed,  was 
contracted,  which  is  preferred  against  the  estate  of  dead  men, 
under  circumstances  of  suspicion,  is  sought  by  parole  proof 
alone  to  be  sustained;  proof  touching  matters  of  near  twenty- 
five  years  standing,  if  they  ever  had  an  existence  at  all,  and 
upon  all  these  grounds  not  entitled  to  the  aid  of  a  Court  of 
equity. 

The  following  is  the  decree: 

This  cause  having  been  regularly  set  for  hearing,  and 
coming  on  to  be  heard  on  the  bill,  answer  the  exhibits  and 
proofs  taken  and  filed  in,  the  same  (the  complainant  having 
refused  to  read  in  evidence  the  depositions  of  Isaac  Bell, 
Senior,  which  have  been  taken  by  said  complainant,  and  the 
defendant's  counsel  having  thereupon  read  the  same)  and  the 
Court  having  heard,  read  and  considered  the  same  and  the 
arguments  of  counsel  thereon : 

It  is  this  8th  day  of  November,  1853,  by  the  Court 
ordered,  adjudged  and  decreed,  that  the  several  assignments 
set  up  in  the  said  bill  have  been  fully  proved  to  the  satisfaction 
of  this  Court  to  have  been  duly  made,  on  sufficient  consider- 
ation by  the  said  Stephen  J.  Lewis,  in  his  lifetime,  and  by 
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said  Isaac  Bell,  Senior,  and  Isaac  Bell,  Junior,  respectively; 
and  thereby  the  whole  claim  passed  to  and  has  become  vested 
in  said  Edward  R.  Bell,  and  the  said  sum  of  money  of  right 
belongs  to  said  Edward  R.  Bell. 

And  this  Court  doth  further  order,  adjudge  and  decree, 
that  the  sum  awarded  by  George  P.  Fisher,  Esq.,  commis- 
sioner, &c.,  to  said  Mary  Lewis,  administratrix  of  Stephen 
J.  Lewis,  and  now  remaining  in  the  Treasury  of  the  United 
States,  be  paid  by  the  said  Secretary  of  the  Treasury  to  the 
said  Edward  R.  Bell. 

Decree  aflSrmed.     See  17  How.,  616. 
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The  United  States  ex  uL  Aaron  Goodrich 

vs. 
James  Guthrie,  Secretary  op  the  Treasury. 

At  Law.    Decided  December  io,  1853. 

Petition  for  a  Writ  of  Mandamus. 


The  petitioner,  Aaron  Good- 
rich, was  appointed  Chief  Justice 
of  the  Supreme  Court  of  the  Ter- 
ritory  of  Minnesota  by  the  Presi- 
dent, with  the  advice  and  consent 
of  the  Senate,  for  the  full  term  of 
four  3'ears.  After  he  had  held 
the  office  for  18  months,  or  there 
abouts,  he  received  notice  of  the 
appointment  of  Judge  Fuller  by 
the  President,  with  the  advice  and 
consent  of  the  Senate,  to  fill  the 
ofBce    of    Chief  Justice    of    the 


Supreme  Court  of  the  said  Terri- 
tory in  his  place  and  stead. 

At  the  end  of  the  term,  holding 
himself  in  readiness  in  the  mean- 
time to  discharge  the  duties  of 
the  said  office,  he  applied  to  the 
Court  for  a  mandamus,  directed  to 
the  Secretary  of  the  Treasury,  to 
settle  and  pay  his  salary  for  the 
remainder  of  the  term  of  four 
years,  after  he  was  refused  pay- 
ment of  the  same  by  the  account- 
ing officer.  The  application  was 
denied. 


A.  H.  Lawrence,  Esq.,  for  the  petitioner. 

P.  B.  Key,  Esq.,  for  the  defendant. 

The  petition  of  Aaron  Goodrich  respectfully  showeth : 
That  by  the  act  of  the  Congress  of  the  United  States,  ap- 
proved March  3,  1849,  entitled  "An  Act  to  Establish  the 
Territorial  Government  of  Minnesota,*'  it  was,  among  other 
things,  enacted  that  the  judicial  power  of  said  territory 
should  be  vested  in  a  Supreme  Court,  District  Courts,  Pro- 
bate Courts,  and  injustices  of  the  Peace.  That  the  Supreme 
Court  should  consist  of  a  Chief  Justice  and  two  Associate 
Justices,  any  two  of  whom  shall  constitute  a  quorum,  and 
who  shall  hold  a  term  at  the  seat  of  government  of  said  ter- 
ritory annually,  and  that  they  should  hold  their  offices  during 
the  period  of  four  years.  That  said  territory  should  be 
divided  into  three  judicial  districts,  and  that  a  District 
Court  should  be  held  in  each  district  by  one  of  the 
Justices  of  the  Supreme  Court,  at  such  time  and  place  as 
might  be  provided  bylaw;  that  said  judges  should,  after  their 
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appointment,  respectively  reside  in  the  district  which  should 
be  assigned  to  them.     And  it  was  farther  enacted,  in  and  by 
the  said  act,  that  the  Chief  Justice  and  Associate  Justices  of 
the  said  territory  should  each  receive   an  annual  salary  of 
$1800,  and  that  the  said  salaries  should  be  paid  quarter 
yearly  at  the  Treasury  of  the  United  States.     That  on  the 
19th  day  of  March,  1849,  ^^^  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate  of  the 
United  States,  appointed  your  petitioner  Chief  Justice  of  the 
Supreme  Court  of  the  United  States  for  the  territory  afore- 
said, for  the  period  of  four  years  from  the  date  of  said  ap- 
pointment, and  that  a  commission,  signed  and  sealed  in  due 
form  of  law  was  issued  to  your  petitioner,  in  which  it  was  certi- 
fied that  your  petitioner  had  been  appointed  by  the  President, 
by  and  with  the  advice  of  the  Senate,  Chief  Justice  of  the 
territory  aforesaid,  for  the  term  of  four  years  from  the  19th 
day  of  March,  1849,  certified  copy  of  which  is  herewith  filed. 
That  your  petitioner  accepted  the  aforesaid  appointment,  and 
notified  the  Secretary  of  State  of  his  acceptance,  and  on  the 
2 2d  of  the  same  month  of  March  he  took  the  oath  of  office 
prescribed  by  law,   and   immediately  entered  upon  the  dis- 
charge of  the  duties  of  said  office;  and  your  petitioner  further 
showeth  that  he  has  constantly  ever  since  resided  at  the  town 
of  St.  Paul,  which  is  the  seat  of  government  of  said  territory, 
and  is  in  the  first  judicial  district,  to   which   district  your 
petitioner  wa$  assigned;  and  that  he  has  performed  each  and 
every  duty  appertaining  to  said  office  of  Chief  Justice  of  said 
Territory  punctually  and  faithfully,  without  interruption,  from 
the  time  when  he  entered  upon  the  duties  of  said  office  until 
the  latter  part  of  the  month  of  November,    1851,  at  which 
time  he  received  a  communication  dated  October  22,  1851, 
from  the   Honorable  J.  J.  Crittenden,    acting  Secretary   of 
State,    informing  your  petitioner   that  the  President  of  the 
United  States  had  thought  proper  to  confer  the  appointment 
of  Chief  Justice  of  the  Supreme  Court  of  the  United  States  for 
the  Territory  of  Minnesota,  which  your  petitioner  then  held, 
upon  Jerome  Fuller;  and  your  petitioner  would  further  show 
that    thereupon   he   informed    the    President   of  the  United 
States,     the    Secretary    of  State    and     the    Secretary    of 
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the  Treasury  of  the  United  States,  of  the  determination 
of  your  petitioner  to  continue  in  the  faithful  discharge  of  the 
duties  devolving  on  him  by  his  appointment,  his  oath  of  oflSce, 
his  commission,  and  the  aforesaid  Act  of  Congress,  up  to  the 
day  of  the  expiration  of  the  four  years  from  the  date  of  said 
appointment.  And  your  petitioner  further  shows  that  he  has 
been  constantly  and  punctually  at  chambers  and  in  the  hall 
of  justice,  ready  to  discharge  the  duties  of  said  office  up  to 
the  19th  day  of  March  of  the  present  year,  at  which  time 
your  petitioner's  term  of  office  expired.  And  your  petitioner 
has  made  frequent  applications  at  the  Treasury  for  the 
amount  of  salary  due  to  him  during  the  term  of  his  office  as 
aforesaid,  but  has  been  constantly  refused,  and  his  claim  re- 
jected to  any  and  all  that  part  of  said  salary  which  has  accrued 
since  the  alleged  removal  of  your  petitioner  from  the  office 
aforesaid,  and  the  alleged  appointment  of  another  in  his  place, 
on  the  sole  ground  that  your  petitioner  was  no  longer  Chief 
Justice  as  aforesaid,  since  the  22nd  day  of  October,  1851. 
And  your  petitioner  alleges  that  the  President  of  the  United 
States  had  no  power  to  remove  your  petitioner  from  said 
office  during  the  said  four  years  from  the  date  of  his  com- 
mission; that  consequently  there  was  no  vacancy  in  said  office, 
your  petitioner  being  alive,  not  having  resigned,  and  being  in 
the  full  discharge  of  said  duties  at  the  time  of  said  supposed 
removal;  and  that  the  President  of  the  United  States  had  no 
power  to  constitute  any  other  person  Chief  Justice  in  said 
Territory  during  the  said  four  years;  and  your  petitioner  fur- 
ther shows  that  a  sufficient  appropriation  has  been  made  by 
Congress  each  and  every  year  of  the  aforesaid  four  years,  for 
the  purpose  of  paying  the  salaries  of  the  three  judges  of  the 
said  territory.  And  your  petitioner  would  further  show  that 
there  is  now  due  and  unpaid  to  him  th^  sumof  $2,550,  which 
the  Secretary  of  the  Treasury  unjustly  detains. 

Wherefore  your  petitioner  respectfully  prays  that  your 
honors,  the  premises  considered,  will  award  the  United  States 
writ  of  mandamus,  to  be  directed  to  James  Guthrie,  Secretary 
of  the  Treasury  of  the  United  States,  commanding  him  to 
p2iy  to  your  petitioner  the  amount  of  salary  which  has  ac- 
crued since  the  time  of  your  petitioner's  alleged  removal,  to 
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wit,  the  22nd  of  October,  1851,  up  to  the  expiration  of  the 
four  years  for  which  he  was  appointed,  to  wit,  the  19th  day  of 
March,  1852.  A.  H.  Lawrence, 

J^'or  Petitio'fier , 

On  motion  of  A.  H.  Lawrence  for  the  relator,  and  upon 
reading  of  the  said  petition  and  accompanying  documents,  it 
is  this  28th  day  of. May,  1853,  ordered  by  the  said  Circuit 
Court,  that  said  James»  Guthrie,  Secretary  of  the  Treasury  of 
the  United  States,  show  cause  on  the  ist  Monday  of  July,  1853, 
why  said  writ  of  mandamus  should  not  issue,  as  prayed  by 
said  memorialist,  and  that  a  copy  of  this  order  be  served  on 
the  said  James  Guthrie,  Secretary  of  the  Treasury  as  afore- 
said. 

Answer  to  the  petition : 

Treasury  Department, 

Comptroller's  Office, 

Dec.  8,  1853. 

In  the  matter  of  the  claim  of  Aaron  Goodrich,  Esq.,  for 
his  salary  as  Judge  of  the  Territory  of  Minnesota. 

This  case  comes  before  me  as  Comptroller  of  the  Treas- 
ury,  on  an  appeal  from  the  decision  of  the  First  Auditor.  I 
find  the  following  facts  exist,  to  wit: 

Aaron  Goodrich,  Esq.,  presented  the  following  account 
to  the  First  Auditor  for  settlement,  and  payment  as  a  public 
account: 

**  United  States  of  America, 

**To  Aaron  Goodrich,  Dr. 

"To  salary  as  Judge  of  the  Territory  of  Minnesota. 

From  ist  December,   1851,  to  19th  March,  1853,  ^t  $1800 

per  year,  $2343.00'' 

He  was  appointed  Chief  Justice  of  the  Supreme  Court  of 
the  Territory  of  Minnesota,  by  and  with  the  advice  and 
consent  of  the  Senate  of  the  United  States,  and  commissioned 
by  the  President  such  Chief  Justice  on  the  19th  March,  1849, 
for  the  period  of  four  years.  Soon  thereafter  he  took  the 
oath  required,  and  entered  upon  the  duties  of  the  office. 

He  was  removed  by  the  President  of  the  United  States, 
and  Jerome  Fuller,  Esq.,  was  appointed  Chief  Justice  to  fill 
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the  vacancy.  He,  Jerome  Fuller,  was  commissioned  on  21st 
day  of  October,  1851;  was  qualified  as  required  by  law,  and 
soon  thereafter  he  entered  upon  the  duties  assigned  by  law. 

Judge  Goodrich  was  paid  his  salary  as  Chief  Justice  of 
said  Court  to  the  20th  of  October,  1851,  inclusive. 

The  Attorney  General  of  the  United  States,  on  the  20th 
August,  1853.  i^  t^^  case  of  Grafton  Baker,  Judge  of  the 
Territory  of  New  Mexico,  having  saic^:  **The  general  rule 
of  law  is  well  settled,  that  in  the  case  of  appointments  and 
removals  by  the  President,  when  the  removal  is  not  by  direct 
discharge,  or  on  express  vacating  of  the  ofiSce,  by  way  of  inde- 
pendent fact,  but  merely  by  the  operation  of  a  new  commis- 
sion or  appointment,  then  the  virtue  of  the  old  commission 
ceases,  only  when  notice  of  the  new  commission  is  given  to 
the  out-going  officer,  either  by  the  President  or  by  the  new 
officer  exhibiting  his  commission  to  the  old  one,  or  by  other 
sufficient  notice.**  An  inquiry  was  made  to  ascertain  when 
Aaron  Goodrich  was  legally  notified  of  his  removal  and  of  the 
appointment  of  Jerome  Fuller  as  his  successor,  and  it  was 
ascertained  by  his  own  statement,  under  bath,  that  he  was  so 
notified  on  the  30th  of  November,  1851.  The  accounting 
officers  thereupon  stated  another  account  on  the  23d  of  No- 
vember, 1853,  and  the  said  Goodrich  was  paid  his  salary  as 
Chief  Justice  from  the  21st  of  October  to  the  30th  of  Novem- 
ber, 1 85 1,  inclusive. 

The  salary  of  said  Jerome  Fuller,  as  such  Chief  Justice, 
from  the  21st  of  October,  1851,  the  date  of  his  commission 
was  paid. 

The  said  Aaron  Goodrich,  having  presented  his  account 
to  the  ist  Auditor  for  his  salary,  from  the  ist  day  of  Decem- 
ber, 1851,  inclusive,  to  the  19th  day  of  March,  1853,  as 
mentioned  above,  the  said  auditor,  by  report,  dated  the  6th  of 
December,  inst.  *' That  Aaron  Goodrich  is  not  entitled  to 
the  salary  now  claimed  by  him,*'  and  accordingly  he  dis- 
allowed and  rejected  said  claim. 

Mr.  Goodrich  appealed  from  that  decision  to  this  office, 
under  provision  in  the  5th  Section  of  an  Act  approved  Sept. 
2nd,  1789,  entitled  **an  Act  to  establish  the  Treasury  Depart- 
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ment."   Vol.  i,  pages  66,  67.   The  facts  mentioned  have  been 
duly  considered. 

The  law  organizing  the  Territory  of  Minnesota  among 
other  things  provides:  **That  the  judicial  power  shall  be 
invested  in  a  Supreme  Court,  &c. ;  that  the  Supreme  Court 
shall  consist  of  a  Chief  Justice  and  two  Associate  Justices, 
&c."  That  the  Chief  Justice  and  Associate  Justices  shall  be 
nominated,  and  by  and  with  the  advice  and  consent  of  the 
Senate,  appointed  by  the  President  of  the  United  States. 
Vol.  9,  Sections  9  and  11,  pages  106,  107. 

When  the  President  and  Senate  of  the  United  States 
exercise  a  power,  which  in  their  opinion  has  been  conferred 
on  them  by  the  Constitution  or  by  the  law  of  the  United 
States,  the  accounting  oflScers  have  not  the  authority  or  right 
to  say  ofiScially  that  the  exercise  of  such  power  is  unconsti- 
tutional and  illegal,  and  should  be  by  said  accounting  officers 
disregarded  and  held  for  naught. 

There  can  be  only  one  Chief  Justice  in  the  Supreme  Court  in 
the  said  territory,  and  the  President  of  the  United  States  having 
thought  proper  to  remove  Chief  Justice  Goodrich,  and  having 
nominated,  and  by  and  with  the  consent  and  advice  of  the 
Senate  appointed  Jerome  Fuller,  Chief  Justice,  in  the  room 
and  stead  of  the  said  J.  C.  Goodrich.  I  am  bound  as  an  ac- 
counting officer  to' consider  said  removal  and  appointment  as 
l^al.  In  consideration  of  the  facts  and  the  law,  my  decision 
is  that  the  United  States  are  not  indebted  to  Aaron  Good- 
rich as  Chief  Justice  of  the  Supreme  Court  of  the  Territory  of 
Minnesota,  and  the  decision  of  the  first  auditor  in  the 
premises  is  confirmed  and  established. 

Elisha  Whittlney. 

Whereupon  the  said  petitioner,  by  A.  H.  Lawrence, 
Esq.,  his  attorney,  moved  the  Court  for  a  rule  upon  the  Sec- 
retary of  the  Treasury,  to  show  cause,  if  any  he  can,  why  a 
writ  of  mandamus  should  not  issue,  according  to  the  prayer 
of  his  petitioner,  which  motion  having  been  argued,  and  the 
Court  having  fully  advised,  on  the  12th  day  of  December, 
1853,  ordered  that  the  said  motion  be  overruled  and  that  the 
prayer  of  the  said  petitioner  be  rejected. 
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William  Judson 

vs, 

William  W.   Corcoran   and   the   Secretary   of  the 

Treasury. 

In  Equity.    Decided  December  17,  1853. 

For  an  Injunction, 

A  previous  assignment  will  not  law  to  establish  his  claim,  thereby 

be  allowed  where  the  assignee  has  allowing  his  assignor  to  perpetu- 

through  laches  allowed  his  claim  to  ate    a  fraud  by  reassigning  the 

go  by  default,  especially  where  he  same  to  another, 
has  given  no  notice  as  required  by 

Messrs.  A.  H.  Lawrence  and  R.  S.  Coxe,  for  petitioner. 

Messrs.  J.  M*  Carlisle  and  P.  R.  Fendall,  for  defen- 
dants. 

The  bill  of  complainant  states  that  on  the  ist  of  January, 
1845,  Bradford  B.  Williams  assigned  to  him  an  interest  of 
$6000,  of  the  amount  of  a  claim  pronounced  valid  by  the 
American  members  of  a  mixed  commission,  under  a  conven- 
tion between  the  United  States  and  Mexico,  of  April,  1839, 
(8  Stats,  at  large,  527),  with  interest  from  the  date  of  the 
assignment,  amounting  in  all  to  $7,887.50.  That  an  award 
was  made  upon  said  claim  by  the  Board  of  Commissioners 
under  the  Act  of  March  3rd,  1849  (9  Stats,  at  large,  393),  to 
carry  in  effect  certain  stipulations  of  the  treaty  between  the 
United  States  of  America  and  the  Republic  of  Mexico,  in 
favor  of  Wm.  W.  Corcoran,  as  assignee  of  Bradford  B. 
Williams  and  Joseph  H.  I/)rd,  for  the  amount  of  $15,051,  in 
which  amount  is  included  the  sum  due  to  said  Williams, 
and  previously  assigns  to  the  complainant.  That  such 
assignment  is  null  and  void  as  against  his  claim,  praying 
that  defendant  Corcoran  be  restrained  from  collecting,  &c., 
the  money  due  the  complainant,  and  that  the  Secretary  of  the 
Treasury  be  enjoined  from  paying  said  reward,  or  so  much 
thereof  belonging  to  the  complainant,  out  of  the  Treasury  of 
the  United  States. 
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The  defendant  in  his  answer  says:  That  it  is  true  that 
he  claims  to  be  legally  and  equitably  entitled  to  receive  the 
whole  of  the  amount  of  the  said  award  as  his  own.  That  he 
has  no  knowledge  or  belief  that  the  said  claimant  has  any 
right  or  interest  thereon  whatsoever.  That  if  any  assignment, 
as  charged,  have  been  executed  at  any  time  prior  to  the  execu- 
tion of  the  instruments  under  which  the  respondent  claims 
that  it  was  without  any  valuable  cotisideration,  or  that  it  was 
of  any  force,  validity  or  effect  in  law  or  equity,  to  vest  any 
right  or  title  in  the  said  complainant  in  the  premises,  or  in 
any  manner  to  effect  the  right  and  title  of  the  respondent. 
That  for  the  purpose  of  ascertaining  whether  any  other 
person  besides  the  assignor  (Hart),  of  the  defendant,  had  any 
interest  or  claim,  or  pretence  of  title  in  the  premises,  an 
investigation  of  the  files  and  records  of  the  Department  of 
State  was  had,  and  nothing  was  discovered  in  any  degree 
inconsistent  with  the  title  of  Hart,  nor  anything  which  could 
give  him  any  notice,  knowledge  or  suspicion  that  the  said 
complainant,  or  any  other  person  or  persons  had  or  claimed 
any  right  or  title  or  interest  adverse  to  or  in  any  manner 
affecting  the  title  claimed  by  the  said  Hart.  That  he  pur- 
chased from  said  Hart  all  his  rights  and  interest  therein, 
without  any  knowledge  or  suspicion,  and  without  any  reason 
to  know  or  suspect  that  the  said  complainant,  or  any  person 
other  than  said  Hart  had  any  right,  title  or  interest  to  the  said 
claim;  that  said  complainant  never  set  up  or  pretended  any 
interest  therein,  nor  gave  any  notice  or  intimation  to  your 
respondent  that  he  claimed  any  such  interest  until  after  the 
promulgation  of  the  judgment  of  the  Board  of  Commissions, 
under  the  act  of  30th  March,  1849;  ^^^^  ^^^^  claim  was  valid 
and  allowed,  thereby  fraudulently  withholding  and  conceal- 
ing all  knowledge  or  notice  thereof  from  the  respondent,  and 
suffered  the  respondent  to  devote  and  expend  a  large  amount 
of  money,  time  and  labor  to  and  in  the  prosecution  of  the 
said  claim;  that  he  is  a  bona  fide  purchaser  of  the  said  claim, 
for  a  full  and  valuable  consideration,  without  notice,  knowl- 
edge or  suspicion  of  any  pretence  or  right  or  title  of  the  com- 
plainant in  the  premises,  and  do  hereby  insist  that  ever  if  the 
said  complainant  had   any  such  right  or  title  or  interest 
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therein  as  now  pretended,  in  and  by  his  said  bill  of  complaint, 
he  has  by  his  laches  and  culpable  neglect  and  misconduct  in 
the  premises  wholly  lost  the  right  to  assert  and  give  effect  to 
the  same,  as  against  your  respondent.  The  respondent  states 
in  substance  as  follows  the  chain  of  title  on  which  he  founds 
his  claim: 

On  the  nth  of  June,  1845,  Bradford  B.  Williams  assigned 
one-half  of  his  interest  in  the  claim  to  E.  H.  Warner;  August 
15th,  1845,  Warner  assigned  the  same  interest  to  Wm.  B. 
Hart;  October  15th,  1846,  Williams  assigned  to  Hart  the 
residue  of  his  interest;  October  3rd,  1846,  Joseph  H.  Lord 
assigned  to  Hart  all  his  interest  in  the  claim;  June  i8th,  1847, 
Hart  assigned  the  whole  of  the  claim  to  William  B.  Corcoran. 

In  conclusion  the  defendant  prays  that  the  said  injunction 
be  dissolved,  and  that  he  be  dismissed  with  his  reasonable 
costs,  &c. 

The  Court,  on  the  cause  being  duly  argued,  and  the 
various  exhibits  and  deposition  being  read,  dismissed  the 
bill  with  costs. 

On  appeal  to  the  Supreme  Court  the  decree  dismissing 
the  bill  was  affirmed.     See  17  Howard,  612. 


REPORTS    OF    CASES 
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Circuib  Courb  of  hl)^  Disbri^b  of  CoIun)tia 

FOR  THE 

COUNTY     OF    WASHINGTON, 

MARCH  TERM,  1854. 

William  Cranch,   Chief  Judge;  James  S.   Morsell  and 

James  Dunlop,  Associate  Judges. 


In  the  Matter  of  the  Will  of  Robert  Kelby, 

Deceased. 

Orphans'  Court.  Wm.  F.  Purcell,  Judge. 

Decided  April  15th,  1854. 

1.  From  1676,  when  the  act  of  Sub-Ch,  2,  Section  13,8  in  force  in 
29  * 'Charles  II*'  was  enacted,  no  this  District,  there  must  be  not 
nuncupative  will  can,  under  any  less  than  three  witnesses  to  a  nun- 
circumstances,  pass  real  estate.  cupative  will,  where  the  amount 

2.  That  by  the  29  Charles  II,  of  personal  property  exceeds  thirty 
Ch.  3,  Sections  19,  20  and  22I  and  pounds. 

the  act  of  Md.  of   1798,  Ch,   loi, 

The  following  is  the  decision  of  Judge  Purcell  : 

From  the  29th  reign  of  Charles  II,  in  force  in  this 
District  and  the  Statute  of  Maryland  of  1798,  a  nuncupative 
will,  under  no  circumstances,  can  pass  real  estate;  there  must 
be  not  less  than  three  witnesses  where  the  amount  of  personal 
property  exceeds  $300. 

Nuncupative  wills  are  viewed  with  distrust  in  the 
Ecclesiastical  Court,  and  the  making  of  one  requires  to  be 
proved  by  evidence  more  strict  and  stringent  than  that  of  a 
written  one,  in  every  particular.  That  is  requisite  in  con- 
sideration of  the  facilities  with  which  frauds,  in  setting  up 
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nuncupative  wills,  are  obviously  attended;  facilities  which 
essentially  require  for  their  suppression  the  utmost  vigilance 
on  the  part  of  the  Court. 

The  testamentary  capacity  of  the  deceased,  and  the 
animus  Ustandt  at  the  time  of  the  alleged  nuncupation,  must 
appear  by  the  clearest  and  most  indisputable  testimony. 


I19.  (i)  And  for  prevention  of  fraudulent  practices  in  setting  up 
nuncupative  wills,  which  have  been  the  occasion  of  much  perjury. 
(2)  Be  it  enacted  by  the  authority  aforesaid,  that  from  and  after  the 
aforesaid  24th  day  of  June,  no  nuncupative  will  shall  be  good  where 
the  estate  thereby  bequeathed  shall  exceed  the  value  of  thirty  pounds, 
that  is  not  proved  by  the  oaths  of  three  witnessesS  (at  the  least)  that 
were  present  at  the  making  thereof;  (3)  nor  unless  it  be  proved  that  the 
testator,  at  the  time  of  pronouncing  the  same,  did  bid  the  persons 
present,  or  some  of  them,  bear  witness  that  such  was  his  will,  or  to 
that  efiEect;  (4)  nor  unless  such  nuncupative  will  were  made  in  the  time 
of  the  last  sickness  of  the  deceased,  and  in  the  house  of  his  or  her 
habitation  or  dwelling,  or  where  he  or  she  hath  been  resident  for  the 
space  of  ten  days  or  mure  next  before  the  making  of  such  will,  except 
where  such  person  was  surprised  or  taken  sick,  being  from  his  own 
home  and  died  before  he  returned  to  the  place  of  his  or  her  dwelling* 

20.  And  be  it  further  enacted  that  after  six  months  passed,  after 
the  speaking  of  the  pretended  testamentary  words,  no  testimony  shall 
be  received  to  prove  any  will  nuncupative,  except  the  said  testimony, 
or  the  substance  thereof,  were  committed  to  writing  within  six  days 
after  making  of  the  said  will. 

22.  And  be  it  further  enacted  that  no  will  in  writing  concerning 
^any  goods  or  chattels  or  personal  estate  shall  be  repealed,  nor  shall  any 
clause  devise  or  bequest  therein  be  altered  or  changed  by  any  words, 
or  well  by  word  of  mouth  only,  except  the  same  be  in  the  life  of  the 
testator  committed  to  writing,  and  after  the  writing  thereof  read  unto 
the  testator,  and  allowed  by  him,  and  proved  to  be  so  done'  by  three 
witnesses  at  the  least.  29th  Charles  II,  British  Statute  at  Large,  387. 
(A.  D.  1676.) 

S  And  no  nuncupative  will  shall  be  proved  within  fourteen  days 
after  the  death  of  the  testator,  unless  his  widow  (if  any)  and  some  one 
of  the  next  of  kin  have  been  summoned  to  contest  the  same,  if  they 
please.    Sec.  13,  Ch.  2,  of  1798,  Ch.  loi. 

8  Explained  by  4  Anne.,  Ch.  16,  Sec.  14.    It  is  here  declared  that 

.  all  such  witnesses  as  are  and  ought  to  be  allowed  to  be  good  witnesses 

upon  trials  at  law,  by  the  laws  and  customs  of  this  realm,  shall  be 

deemed  good  witnesses  to  prove  any  nuncupative  will,  or  an3rthing 

relating  thereto.    (A.  D.  1705.) 
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The  Unitbd  States  on  the  relation  of  Beverly  Tucker 

vs. 
A.  G.  Seaman,  Superintendent  of  the  Public  Printing. 

At  Law.     Decided  April  27,  1854. 

Rule  to  show  cause  why  a  writ  of  mandamus  shall  not  issue 

as  prayed. 

I.  By  the  terms  of  the  Act  of  Con-  2.  This    Court    has    no    juris- 

gress  of  August  the  36th,  1852,  the  diction  to  grant  the  rel&tor  relief 

Sax>erintendent,  as  public  printer,  by  writ  of  mandamus,  the  respond 

is  subject  wholly  to  the  control  of  dent  having  a  discretion  to  decide 

the  joint  committee  on  printing,  the    matter   in  controversy,  and 

provided  by  said  Act.  this  Court  canno't  control  him  in 

the  exercise  of  that  discretion. 

Messrs.  J.  M.  Carlisle  and  Beverly  Johnson  for  the 
relator. 

Mr.  P.  B.  Key,  United  States  Attorney  for  the  Superin- 
tendent. 

The  petition  sets  forth  that  the  relator  is  the  public 
printer  for  the  Senate  of  the  United  States,  duly  elected  and 
qualified,  and  in  the  actual  exercise  of  said  office;  that  A.  G. 
Seaman  is  the  Superintendent  of  the  public  printing,  duly 
appointed  and  qualified,  and  in  the  actual  exercise  of  the 
said  last  mentioned  office.  That  the  said  Superintendent 
hath  received  and  now  holds  a  certain  portion  of  a  certain 
public  document  to  wit:  the  Agricultural  portion  of  the  An- 
nual Report  of  the  Commissioner  of  Patents,  and  that  the 
said  document  hath  been  ordered  to  be  printed  by  both 
Houses  of  Congress,  but  was  first  ordered  to  be  printed  by  the 
Senate;  and  that  such  document  in  such  case  is  by  the  terms 
of  the  Act  of  Congress,  in  such  case  made  and  provided,  to  be 
printed  for  both  Houses  by  said  relator,  as  printer  of  the 
Senate,  which  House  of  Congress  first  ordered  the  same  to  be 
printed,  and  that  it  is  the  duty  of  the  said  Superintendent, 
according  to  the  terms  of  the  said  Act,  now  to  deliver  the 
matter  or  copy  of  the  said  document  to  the  said  relator,  as 
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such  printer,  and  that  to  him,  the  said  relator,  it  belongs  by 
the  terms  of  the  said  Act  to  receive  and  print  the  same,  and 
to  have  and  enjoy  the  profits  and  advantage  resulting  from 
such  delivery  and  printing,  and  that  the  duty  of  so  deliver- 
ing the  said  matter  or  copy  is  a  merely  ministerial  duty  im- 
posed by  the  said  Act.  And  that  the  said  Superintendent 
hath  refused,  and  still  refuses  to  deliver  the  same  to  the  said 
relator,  and  threatens  and  intends  to  deliver  the  same  to  the 
printer  of  the  House  of  Representatives,  whereby  the  said 
relator  will  be  deprived  of  his  rights  and  profits  in  the 
premises. 

The  motion  to  show  cause,  &c.,  being  argued  by  counsel, 
and  considered  by  the  Court,  it  is  ordered  that  the  motion  be 
granted. 

The  following  is  the  answer  of  the  respondent:  That  he 
was  duly  appointed  to  the  office  of  Superintendent  of  the 
Public  Printing,  and  that  he  is  in  the  exercise  of  the  duties 
of  said  office;  that  his  duties  are  defined  and  prescribed  by 
the  Act  of  Congress,  approved  the  26th  day  of  August, 
1852;  that  the  provisions  of  the  Act  in  regard  to  the  delivery 
by  this  respondent  of  all  matter  ordered  to  be  printed  have 
been  strictly  complied  with.  That  on  the  3rd  of  January, 
1854,  the  Commissioner  of  Patents  communicated  to  the 
Senate  the  mechanical  report  from  his  office,  which  was  or- 
dered to  be  printed,  and  on  the  ist  of  February  the  same  docu- 
ment was  communicated  to  the  House  of  Representatives 
and  ordered  to  be  printed,  and  according  to  the  provisions  of 
the  7th  Section  of  the  Act  of  Congress  of  August  26th,  1852, 
which  provides  that  **  when  any  document  shall  be  ordered  to 
be  printed  by  both  Houses  of  Congress  the  entire  printing  of 
such  document  shall  be  done  by  the  printer  of  that  house 
which  first  ordered  the  same. ' '  The  ^ntzr^  printing  of  this 
document  was  required  by  this  respondent  to  be  executed  by 
Beverly  Tucker,  the  Senate  Printer,  and  the  copy  was  placed, 
in  his  hands  for  this  purpose. 

He  further  shows  that  on  the  20th  of  March,  1854,  the 
Commissioner  of  Patents  communicated  to  the  House  and 
Senate  the  Agricultural  Report  from  his  office,  which  was  in 
each  house  on  motion,  ordered  to  be  printed,  the  order  being 
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Jirs^  made  by  the  House  of  Representatives;  and  in  compliance 
with  the  law  referred  to,  this  respondent  required  the  entire 
printing  of  this  last  mentioned  document  to  be  executed  by 
A.  O.  P.  Nickolson,  the  printer  of  the  house. 

And  he  respectftilly  submits  that  the  discharge  of  the 
duties  of  his  said  office  ofSuperintendentof  the  Public  Print- 
ing is  not  subject  to  the  control  of  this  Honorable  Court. 

Mr.  Carlisle  commenced  for  the  relator. 

Mr.  Key,  in  reply  to  Mr.  Carlisle's  argument,  contended 
that  the  Agricultural  portion  of  the  Patent  Office  report  was 
a  distinct  document.  If  it  was  not  a  separate  document  it 
would  have  been  printed  by  the  first  order  of  Congress,  and 
not  have  been  the  subject  of  a  separate  order.  The  letter 
notifying  the  making  up  of  the  Agricultural  portion  from  the 
Commissioner  of  Patents  was  received  by  the  President  of 
the  Senate  on  March  20th,  and  notified  on  the  same  day  to 
the  Senate,  two  months  after  the  vote  upon  the  printing  of 
the  other  portion  of  the  Patent  Office  report  on  January  31st. 
They  were,  in  consequence,  two  distinct  and  separate  docu- 
ments. He  maintained  that  the  7th  Section,  of  the  Act  of 
1852,  was  not  in  favor  of  the  relator,  and  quoted  the  section  to 
prove  that  the  printing  would  go  to  the  Public  Printer,  either 
of  the  House  or  Senate,  who  first  received  the  order.  If  the 
two  portions  of  the  Patent  Office  report  had  been  sent  to- 
gether, Mr.  Beverly  Tucker  would  have  been  entitled  to  the 
printing  of  them  both,  but  when  they  were,  as  they  are  now, 
separate  documents,  the  Printer  of  the  House,  if  the  order 
was  first  given,  then  he  was  entitled  to  it.  It  had  been  con- 
tended that  the  advantage  of  time  was  in  favor  of  the  House 
Printer  by  half  an  hour,  which  was  sufficient  to  entitle  him 
to  the  preference,  under  the  Act  of  1852,  and  was  bound  to 
distribute  it  accordingly. 

In  answer  to  the  inquiry  from  the  Court,  Mr.  Key  said 
the  Superintendent  of  Public  Printing  still  held  the  docu- 
ment. 

Mr.  Key  resumed,  going  over  the  argument  that  he  had 
already  adduced,  and  referred  to  the  opinion  expressed  \>y 
the  Court,  whether  the  duties  of  the  Superintendent  of  Public 
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Printing  were  purely  ministerial,  which  he  maintained  them 
to  be  by  the  $(1  Sec,  of  the  Act,  which  he  then  read. 

Mr.  Reverdy  Johnson  spoke  at  some  length  in  favor  of 
his  client. 

The  cause  having  been  heard  upon  the  petition,  answer 
and  proof,  touching  the  question*  whether  or  not  the  different 
portion  of  the  report  of  the  Commissioners  of  Patents  for 
the  year  1854  constitute  one  and  the  same  document. 
And  being  fully  argued  by  counsel  for  each  party,  the 
Court  gave  the  following  opinion: 

That  by  the  terms  of  the  Act  of  Congress,  approved  the 
26th  day  of  August,  1852,  entitled  "an  Act  to  provide  for 
executing  the  public  printing  and  establishing  th^  prices 
thereon,  and  for  other  purposes."  The  Superintendent,  as 
public  printer,  is  subjected  wholly  to  the  control  of  the  joint 
committee  on  printing,  provided  for  by  said  Act,  in  the 
matter  complained  of  by  the  relator,  and  that  by  consequence 
this  Court  has  no  jurisdiction  to  grant  the  relator  relief 
by  writ  of  mandamus. 

One  of  the  judges.  Judge  Dunlop,  being  also  of  opinion, 
that  if  the  Court  have  erred  in  the  above  construction  of  the 
Statute  of  the  26th  of  August,  1852,  and  the  joint  committee 
on  printing  have  no  control  of  the  Superintendent,  then  the 
Superintendent  of  the  Public  Printing  has  a  discretion  to 
decide  the  matter  in  controversy  in  this  case,  and  this 
Court  cannot  control  him  in  the  exercise  of  that  discretion 
on  this  last  ground.  Also  the  said  Judge  thinks  this 
Court  has  no  jurisdiction  to  grant  to  the  relator  the  relief 
prayed  by  him;  that  if  the  subject  was  made  the  ground  of 
an  action  at  law,  the  Court  would  then  exercise  its  judg- 
ment, and  would  not  consider  itself  bound  by  what  Mr. 
Seaman  did. 

It  is  considered  by  the  Court  and  so  ordered  and  adjudged, 
that  the  said  writ  of  mandamus,  as  by  the  relator  prayed  for, 
be  refused,  and  that  the  said  petition  be  dismissed  with  costs. 
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Ralph  Richardson  et  al. 

vs. 
WnxiAM  A.  Cameron,  Administrator  of  James  Bell, 

Deceased. 

Orphans*  Court.    Decided  April  29,    1854. 

jFor  the  entargemeni  of  the  Administrator's  Bond, 

I.    Where  a  large  sum  of  money  equity  due  to  the  representatives, 

may    be    appropriated    by    Con-  2.    The  Orphans*  Court  has  no 

gress,  the    administrator   should  jurisdiction    over  the  conflicting 

giye  a  bond  sufficiently  large  to  powers  of  attorney.     It  belongs 

cover    the    amount    that    is    in  to  another  tribunal.'                  , 

Mr.  Morse,  for  the  petitioner. 
Decision  of  the  Court: 

I  have  examined  this  case  with  much  care,  as  well  as 
the  authorities  and  arguments  of  the  counsel.  It  will  be  seen 
by  the  last  report  in  the  case,  which  is  herein  referred  to  by 
the  Hon.  Senator  Walker,  that  more  than  $20,000  are  due  in 
equity  to  the  legal  representative  of  James  Bell,,  for  supplies 
furnished  by  order  of  General  Washington  during  the  Revolu- 
tion, and  the  bill  nlay  pass  Congress  at  an  early  day.  It  is 
proper,  no  matter  in  whose  hands  the  money  may  be  placed, 
that  a  sufficient  bond  should  be  given.  It  is  therefore  ordered 
by  the  Court  that  the  said  administrator  appear  here  within 
thirty  days  and  enlarge  his  bond  with  sufficient  securities,  to 
be  approved  by  this  Court,  in  the  sum  of  $25,000. 

In  regard  to  the  conflicting  powers,  of  attorney  they  be- 
long to  another  tribunal,  this  Court  having  no  jurisdiction 
over  them.  The  plaintiffs,  after  this  writ  was  matured, 
asked  to  have  the  case  dismissed  without  prejudice  to  the 
rights  of  either  party  under  said  powers  of  attorney. 
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Wallach  v8.  McCormich. 


United  States  on  the  rei^ation  of  Chas.  S.  Wallach 

vs. 
Wm.  J.   McCormich,  Register  of  the  Corporation  of 

Washington. 

At  Law.    Decided  June  i,  1854. 

/u?r  a  mandamus  to  compel  the  Register  to  receive  the  relator'' s 

vote. 


1.  In  addition  to  the  qualification 
to  vote  under  the  Act  of  1820,  .that 
of  1848  supperadded  the  payment 
of  a  school  tax. 

2.  Where  every  qualification  was 
shown  to  be  complete,  the  citizen 
possessing  them  is  entitled  to 
vote. 


3.  The  evidence  of  qualification 
afEorded  by  the  registry  is  not  ex- 
clusive; other  testimony  may  be 
admitted,  although  registration  is 
convenient  and  proper.  Yet  if  not 
done,  and  all  other  things  per- 
formed, the  party  is  entitled  to 
vote. 


•  Mr.  Richard  S.  Coxe  for  the  Citizens. 

Messrs.  James  M.  Carlisle  and  Joseph  H.  Bradley  for 
the  Corporation. 

The  case  was  brought  before  the  Court  by  Mr.  Wallach, 
who  is  a  tax  payer,  has  always  resided  in  the  city,  and  has 
been  a  legal  voter  for  many  years,  but  whose  name  has  not 
been  registered  by  the  assessors. 

Mr.  Carlisle  addressed  the  Court  on  behalf  of  the  Corpo- 
ration, and  in  reply  to  the  petition  of  Mr.  Wallach.  He 
wanted  uniformity  at  the  polls,  and  asked  a  decision  of  the 
Court  for  the  guidance  of  the  Corporation  and  the  Commiss- 
ioners. He  read  the  petition  at  length,  stating  that  he  is 
every  way  a  qualified  citizen,  and  had  paid  all  his  taxes  as 
called  for  by  the  two  charters  of  1820  and  1848.  He  there- 
fore demanded  his  right  to  be  considered  as  a  legal  voter. 

It  is  the  view  of  the  Corporation,  that  by  the  charter  of 
1848  it  is  necessary  to  obey  all  the  requisites  to  be  entitled  to 
vote.  The  claim  of  Mr.  Wallach  was  based  on  the  charter  of 
1820,  and  he  (Mr.  Wallach)  asks  that  if  his  name  was  omitted 
through  inadvertence  or  mistake,  it  might  be  now  restored. 
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Mr.  Carlisle  based  the  right  to  vote  under  the  present 
charter  as  the  payment  of  the  school  tax,  and  held  that  the 
property  qualification  under  the  charter  of  1820  is  abolished; 
also  if  a  citizen  be  not  assessed  before  the  31st  December  he 
is  not  liable  to  be  taxed  afterwards.  So  far  as  the  qualification 
of  voters  is  concerned,  the  opinion  of  the  Corporation  has 
been  that  the  charter  of  1848  supersedes  that  of  1820,  and  it 
was  their  desire  to  know  from  the  Court  if  their  construction 
is  right  or  wrong.  ♦ 

Mr.  Chas.  S.  Wallach  stated  that  there  were  three  classes 
of  individuals  affected  in  this  case.  Did  the  charter  of  1848 
supersede  that  of  1820,  or  was  it  only  cumulative  and  supple- 
mentary? Can  a  party  be  made  to  suflFer  through  the  inad- 
vertence or  carelessness  of  the  assessors  or  the  register?  He 
contended  that  the  Act  of  1848  merely  granted  an  extension 
of  the  right  of  suffrage,  and  did  not  invalidate  the  charter  of 
1820. 

Mr.  Coxe  remarked  that  a  very  brief  time  had  been  given 
to  reflect  on  this  question,  and  asked  if  a  citizen  were  to  be 
denied  his  rights  through  the  inadvertence  of  a  Corporation 
officer  or  officers;  whether  the  same  thing  could  not  be  done 
by  design?  For  himself,  he  had  never  seen  one  of  the  poll- 
lists  spoken  of,  they  were  almost  invisible;  one  friend  of  his 
had  seen  one  in  a  barber's  shop,  and  another  had  seen  one 
somewhere  else.  No  ordinance  of  the  City  of  Washington 
can  have  force,  if  without  or  against  the  law,  or  going  beyond 
the  law.  The  charter  of  1848  continues  that  of  1820  in  force, 
and  enlarges  it.  The  other  side  asserts  that  the  payment  of 
a  school  tax  is  what  entitles  to  a  vote;  but  if  that  is  so,  aliens 
and  free  negroes  are  entitled,  contrary  to  the  provisions  of 
the  Act  of  1820. 

Mr.  Coxe  insisted  that  Mr.  Wallach,  <fr  any  citizen  simi- 
larily  situated,  is  entitled  to  an  action  at  law  against  any  judges 
or  commissioners  of  election  refusing  to  accept  his  proffered 
vote.  He  also  insisted  that,  by  its  ordinance  of  1849,  the 
Corporation  had  transcended  its  powers,  under  the  charter, 
in  denying  the  right  to  vote,  to  all  others  than  those  who 
were  registered  in  a  certain  way,  and  in  fixing  the  31st  of 
December,  nearly  six  months  in  advance  of  the  time  of  elec- 
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tioQ,  as  a  day  beyond  which  the  names  of  citizens  could  not 
be  registered. 

When  assessors  omitted  giving  in  the  names  of  parties 
as  liable  to  school  tax  they  violated  their  duty,  either  by 
accident  or  design;  but  a  citizen  was  not  to  be  made  to  suffer 
through  their  fault,  nor  to  be  deprived  of  the  right  to  vote. 

Equally  incapable  is  the  Corporation  to  refuse  the  power 
to  revise  the  lists  and  correct  mistakes  and  supply  omis- 
sions; in  doing  this  they  transcend  their  powers.  The  case 
of  the  Church,  in  Philadelphia,  quoted  by  Mr.  Carlisle,  he 
thought  went  the  other  way.  The  powers  were  much  larger 
than  those  granted  to  this  Corporation.  He  reasserted  that 
the  Act  of  1848  was  cumulative  and  not  destructive  of  the 
Act  of  1820,  and  that  according  to  the  decision  of  the  Court 
of  King's  Bench,  in  England,  in  Ashby  vs.  White,  Mr.  Wal- 
lach  would  be  entitled  to  an  action  against  an  ofl&cer  of  elec- 
tion, who  should  refuse  his  offer  to  vote. 

Mr.  Bradley,  for  the  Corporation,  characterized  the  peti- 
tion as  seeking  to  repeal  an  ordinance  of  the  Corporation, 
which  had  stood  the  trial  of  three  elections,  and  had  until  now 
been  quietly  acquiesced  in  by  all  our  citizens.  He  denied  that 
the  Corporation  had  no  power  to  pass  these  regulations  since 
Congress  had  given  it  all  powers  necessary  to  carry  greater 
powers  into  effect.  The  Act  of  1848  covered  the  whole 
ground,  and  compels  the  school  »tax  in  addition  to  other  taxes, 
as  necessary  to  qualification  to  vote.  The  Corporation  have 
done  nothing  beyond  the  exercise  of  this  power.  The 
ordinance  of  1849  is  not  contrary  to  the  charter.  If  Mr. 
Wallach's  exercise  of  suffrage  is  endangered,  the  faidt  is 
nobody's  but  his  own,  in  not  having  examined  the  printed 
and  published  lists.  Besides,  the  period  for  operation  of  a 
mandamus  is  now  too  late,  it  could  apply  only  previous  to  the 
31st  of  December. 

The  Court,  after  briefly  consulting,  decided  that  in  addi- 
tion to  the  qualification  under  the  Act  of  1820,  that  of  1848 
superadded  the  payment  of  a  school  tax,  that  all  the  require- 
ments of  the  Act  of  1848  must  be  complied  with.  In  Mr. 
Wallach's  case,  every  qualification  was  shown  to  be  complete. 
It  is  the  assessor's   duty  to  seek  out  citizens,  and  that  of 
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citizens  to  find  if  they  have  been  enrolled,  and  if  all  his 
qnalifications  are  complete,  the  citizen  is  entitled  to  vote. 
Mr.  Wallach  had  a  right  to  presume  he  was  on  the  list.  All 
persons  having  the  requisite  qualification,  and  subject  to  the 
school  tax,  ought  to  have  been  assessed,  and  are  entitled  to 
vote.  Congress  appeared  to  have  two  purposes  in  view  in  this 
Act  of  1848,  one  to  describe  the  proper  qualifications  of  a  voter, 
and  the  other  to  raise  a  tax  for  the  support  of  the  public  schools 
of  the  city.  There  were  other  purposes,  but  they  were  subordi- 
nate and  directory,  and  not  indispensable.  The  evidence  of 
qualification  afforded  by  the  registry  is  not  exclusive,  other 
testimony  might  be  admitted.  Although  registration  is  con- 
venient and  proper,  and  although  ordered  to  be  done,  yet  if 
not  done,  and  all  other  things  performed,  the  party  is 
entitled  to  vote. 

The  Court  granted  no  formal  mandamus  in  Mr.  Wal- 
lach's  special  case,  the  decision  being  general,  and  as  such  to 
be  applied  by  the  Commissioners  of  Election  to  his  and  all 
similar  instances.  He  will  therefore,  under  this  judgment,  be 
entitled  to  vote,  notwithstanding  the  omission  of  his  name 
on  the  list. 


160  United  States  f)8.  Jones. 


The  United  States 

vs. 

Catesby  ap.  Rogers  Jones 
At  Law.  Decided  June  4,  1854. 

On  a  case  stated, 

1.  Money  received  by  a  naval  on  special  duty,  is  obligatory  on 
officer  for  a  special  designated  the  accounting  officers  of  the 
purpose,  and  accompanied  by  in-      Treasury. 

struMons  from  the  Secretary  of  3.  An  order  issued  by  the  head 

the  Navy,  is  not  covered  by  the  of  one  of  the  departments  of  the 

specified  allowances  enumerated  government,  for  the  payment  of 

and  prohibited  in  Section  2,  of  the  an    account    authorized  by  him, 

Act  of  Congress  of  March  3rd,  1835.  cannot  be  controlled  by  the  sub- 

2.  The  order  of  the  Secretary  ordinates  of  another  department, 
of  the  Navy  to  the  defendant  to  such  an  order  is  binding  on  all  the 
apply  a  sum  of  money  to  the  pay-  officers  by  whom  the  account  is  to 
ment  of  the  expenses  attending  be  audited. 

the  injuries  by  him  while  in  Paris 

P.  Barton  Key,  Esq.,  for  the  United  States. 

C.  ly.  Jones  and  J.  M.  Carlisle,  Esqs.,  for  Lieut.  Jones. 

It  appears  that  some  years  back  Lieut.  Jones  was  absent 
on  leave  in  Paris,  and  while  standing  on  the  Boulevard  dur- 
ing one  of  the  emeutes  which  occurred  at  the  time,  was 
wounded  by  a  stray  bullet,  fired  by  one  of  the  conflicting 
parties,  and  severely  injured.  On  being  taken  home,  he  was 
attended  by  a  French  surgeon.  The  expenses  of  medical 
attendance  during  his  sickness,  and  subsequent  to  his  recovery 
amounting  to  $1000.  This  he  claimed  to  be  reimbursed 
by  the  United  States,  having  been  wounded  while  in  their 
service,  and  in  a  foreign  port.  His  sojourn  at  Paris,  having 
been  an  absence  on  leave,  and  as  the  government  felt  some 
hesitation  as  to  whether  the  case  came  under  the  provisions 
of  the  act,  the  suit  was  brought  before  the  Judges  of  the 
Circuit  Court  to  have  their  opinion  as  to  the  validity  of  the 
claim. 
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Case  agreed: 

This  is  an  action  for  money  had  and  received,  docketed 
by  consent,  to  try  the  right  of  the  plaintiff  to  recover  from 
the  defendant  the  sum  of  $1089  upon  the  facts  hereinafter  set 
forth,  which  are  agreed  to  be  taken,  as  if  proven,  to  wit: 

The  defendant  is,  and  was  at  the  time  and  times  herein- 
after referred  to,  a  lieutenant  in  the  Navy  of  the  United 
States. 

Being  at  Paris,  in  France,  by  the  authority  and  permis- 
sion of  the  United  States  Government,  that  is,  he  was  on  leave 
of  absence,  to  wit:  on  the  4th  day  of  December,  in  the  year 
1 851,  he  was  there  severely  and  dangerously  wounded  during 
the  emeute,  or  revolutionary  outbreak,  which  resulted  in  the 
establishment  of  the  Imperial  Government,  without  any  act 
or  default  of  his  touching  his  rights  or  duties  as  such  lieu- 
tenant as  aforesaid. 

On  the  1 6th  day  of  August,  1852,  the  Secretary  of  the 
Navy  of  the  United  States,  to  whom  the  facts  aforesaid, 
touching  the  wounding  of  the  defendant  and  his  actual  con- 
dition had  been  duly  and  fully  reported,  (he,  the  said  defend- 
ant,  being  then  and  there  on  special  duty,  as  appears  by 
letter  of  July  17th,  1852,  prout  the  same  hereto  annexed,  for 
the  purpose  of  collecting  information  in  relation  to  the  Steam 
Marine  of  France,)  in  consideration  thereof,  issued  and  trans- 
mitted to  Messrs.  Barring  Brothers  &  Co.,  agents  of  the 
United  States  Navy  Department,  at  London,  a  letter  of  credit, 
bearing  date  August  i6th,  1852,  and  an  order  to  the  defend- 
ant of  the  same  date,  on  receipt  of  the  last  named  (order) 
the  said  Lieutenant  Jones  drew  upon  the  said  Barring  Broth- 
ers &  Co.  for  the  sum  of  $1000,  which,  with  the  difference  of 
exchange,  &c.,  is  the  sum  claimed  by  the  United  States  in 
this  action  and  none  other. 

It  is  agreed  that  the  said  sum  was  fully  and  necessarily 
exhausted  in  discharging  the  expenses  attending  the  injuries 
aforesaid,  received  by  the  said  defendant,  in  Paris  as  afore- 
said; and  that  the  French  Government  have  not  ^'granted 
reclamation  for  the  injuries  sustahied^ '  by  the  said  defendant 
as  aforesaid. 

It  is  further  agreed  that  the  said  order  of  the  Secretary 
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of  the  Navy,  and  the  said  letter  of  credit  on  the  said  Barring 
Brothers  and  Co.  were  not,  nor  was  either  of  them  at  any 
time  revoked  or  countermanded;  but  that  the  accounting  offi- 
cers of  the  Treasury  have  charged  the  amount  so  as  aforesaid, 
drawn  by  the  said  lyieutenant  Jones,  against  him  on  his  pay 
account,  and  have  refused  to  recognize  the  authority  of  the 
Secretary  of  the  Navy  in  the  premises. 

If  the  Court  shall  be  of  opinion  that  the  United 
States  can  recover  the  amount  aforesaid  from  the  said  Lieu- 
tenant Jones  upon  the  facts  aforesaid,  then  judgment  is  to  be 
entered,  against  him  for  $1089  and  costs.  Otherwise,  judg- 
ment for  the  defendant  with  costs. 

Messrs.  Carlisle  and  Jones  for  the  defendant. 

Mr.  Phil.  Barton  Key,  United  States  Attorney,  for  the 
United  States. 

The  following  is  the  opinion  of  Judge  Morsell: 

This  case  comes  before  the  Court  on  the  following  agreed 
statement  of  facts,  by  which  it  is  contended  that  it  appears 
the  defendant,  without  lawful  authority,  has  received  and  re- 
tains moneys  belonging  to  the  United  States  to  the  amount  of 
$1089,  and  which  he  is  liable  for  in  this  action.  The  subject 
of  the  claim  has  been  acted  upon  by  the  accounting  officers  of 
the  Treasury,  who  have  refused  to  recognize  the  authority  of 
the  Secretary  of  the  Navy  in  the  premises,  upon  the  ground 
that  the  defendant  was  at  the  time  a  Lieutenant  in  the  Navy 
of  the  United  States,  and  the  injury,  on  accountof  which  the 
medical  services  were  rendered,  occurred  while  he  was  abroad 
on  leave  of  absence,  and  therefore  the  case  is  within  the  prohi- 
bition of  the  2d  Section  of  the  Act  of  Congress  of  1835,  March 
the  3d,  Ch.  27,  which  is  in  these  words:  **That  no  allowance 
shall  hereafter  be  made  to  any  officer  in  the  Naval  Service 
of  the  United  States  for  drawing  bills,  for  receiving  or 
disbursing  money,  or  transacting  any  business  for  the 
government  of  the  United  States,  nor  shall  be  allowed 
servants,  or  pay  for  servants  or  clothing,  or  rations 
for  them,  or  pay  for  the  same,  nor  shall  any  allowance  be  made 
to  him  for  rent  of  quarters,  or  to  pay  rent  for  furniture, 
or  for  lights,  or  fuel,  or  transporting  baggage.  It  is 
hereby    expressly   declared  that  the   yearly   allowance   pro- 
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vided  in  this  Act  is  all  the  pay,  compensation  and  allowance 
that  shall  be  received  under  any  circumstances  whatever,  by 
any  such  officer  or  person,  except  for  traveling  expenses  when 
under  orders,  for  which  ten  cents  per  mile  shall  be  allowed.'* 
The  title  of  the  Act  is,  *'an  Act  to  regulate  the  pay  of  the 
Navy  of  the  United  States,**  and  considerably  increases  the 
pay  of  all  the  officers  of  the  Navy.  On  the  part  of  the  United 
States,  the  counsel  contends  that  the  decision  of  the  Auditor 
is  correct  and  must  be  sustained.  The  point  of  his  argument 
has  been  to  show,  by  the  true  construction  of  the  statute  just 
recited,  as  applied  to  the  case  of  the  defendant  as  stated  in 
the  agreed  facts.  The  money  received  by  the  defendant  for  the 
purpose  therein  stated  was  without  any  lawful  authority,  and 
ought  to  be  considered  as  the  money  of  the  United  States  in 
his  hands  and  improperly  withheld.  The  substance  of  the 
learned  attorney's  argument  has  been  much  the  same  as  that 
of  the  Auditor,  made  in  the  case  of  Commander  G.  I.  Pender- 
grast  to  the  Comptroller,  which  he  supposes  was  a  case  some- 
what similar  and  stronger  than  that  of  the  defendant  in  this 
case,  and  the  validity  of  the  grounds  upon  which  that  claim 
was  disallowed  has  been  recognized  by  the  Navy  Department 
and  by  committees  of  Congress.  The  Auditor's  argument  in 
the  case  is  strong  and  powerful .  As  to  all  the  cases  intended  by 
the  act  to  be  embraced  within  its  prohibitions,  the  argument 
brings  to  its  support,  as  the  evils  intended  to  be  prevented  by 
the  law,  the  antecedent  practices  which  had  existed  in  the 
Navy  Department,  in  making  allowances  to  Naval  officers  in 
addition  to  their  pay;  that  it  appears  from  the  act  itself,  com- 
pared with  the  previous  laws,  that  it  was  framed  upon  the 
principle  of  abolishing  all  such  allowances,  and  limiting  the 
discretion  of  the  Secretary,  and  of  granting  a  sufficient  in- 
crease of  pay  to  greatly  more  than  it  had  been  before,  to  cover 
all  the  necessary  incidental  expenses  which  had  been  the 
subject  of  those  allowances. 

That  if  the  payment  by  the  Navy  Department  of  bills  for 
medical  attendance  and  medicine,  contracted  by  a  Naval  offi- 
cer for  his  own  personal  use  and  benefit  with  a  private  physi- 
cian or  apothecary  be  an  allowance  to  the  officer^  such  payment 
is  prohibited  by  the  act;  the  term  allowance  used  in  the  law 
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means  the  same  there  that  it  did  in  the  published  rules  and 
regulations  of  the  Department,  in  force  at  and  before  the  pas- 
sage of  the  act,  which  was  for  the  expenses  incurred  by  an 
officer  in  the  employment  of  a  private  physician,  where  no 
medical  officer  of  the  Navy  was  at  hand.     It  is  in  the  book  of 
regulations  classed  undei  the  head  of  * 'allowances,*'  to  whom 
made,  but  to  the  sick  officer;  further  as  to  which,  it  is  found 
in  an  analogy  derived  from  the  act  itself,  as  the  rent  of  quar- 
ters, a  case  paralleled  in  all  respects,  particularly  mentioned  as 
prohibited;  as  to  the  ground  that  the  expenses  in  question 
might  he  charged  upon  the  fund  formed  from   the   money 
contributions  of  the  officers  and  seamen  of  the  Navy.     It  is 
sufficient  to  say   that  the  contributions  referred  to  are  ex- 
pressly confined  by  the  Act  of  Feb.  26th,  181 1,  to  the  erec- 
tion and  support  of  Naval  Hospitals,  and  the  only  benefit 
which  the  contributors,  as  such,  become  entitled  to,  is  the  use 
of  those  hospitals;  as  to  the  usage  of  the  office  also  urged  in 
support  of  the  claim,  if  the  usage  be  agreeable  to  the  law  its 
production  is  useless,  and  if  it  be  not,  it  is  a  custom  more 
honored  in  the  breach  than  in  the  observance,  and  cannot 
alter  the  law.     It  is  denied  that  there  is  any  such  usage;  so  as 
to  dn  allowance  for  bills  of  private  physicians  for  medical  at- 
tendance upon  officers  employed  on  the  Coast  Survey,   this 
too  is  an  error,  only  one  case  allowed,  made  and  passed  inad- 
vertently.    It  is  erroneous  also  to  suppose  that  where  officers 
abroad,  in  consequence  of  the  absence  or  disability  of  a  Naval 
medical  officer  have  employed  private  physicians  to  attend 
them,  it  has  been  usual  to  allow  the  bills  presented  for  such 
service,  the  contrary  is  the  fact;  that  these  observations  are, 
for  the  most  part,  applicable  also  to  his  purchase  of  medicine, 
&c.     Comptroller  Parris,  to  whom  the  foregoing  opinion  was 
addressed,  * 'concurred  with  the  4th  Auditor  in  his  able  expo- 
sition of  the  grounds  on  which  he  disallowed  the  claim  of 
Commander  Pendergrast. ' '     It  was  also  urged  by  the  Attor- 
ney of  the  United  States  that  the  order  made  in  this  case,  and 
for  the  purpose  stated  by  the  Secretary  of  the  Navy  was  in 
violation  of  the  law,  and  not  obligatory  or  binding  on  the  4th 
Auditor  in  the  settlement  of  the  defendant's  account,  to  credit 
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him  with  said  amount  according  to  said  voucher  produced  by 
him. 

He  also  relied  on  the  Act  of  1823,  Ch.  9,  entitled,  **  an 
act  concerning  the  disbursement  of  public  money,"  to  show 
the  authority  of  the  accounting  oflScers  of  the  Treasury,  to 
examine  and  settle  the  account  of  the  defendant  in  this  case. 

On*  the  part  of  the  defendant,  the  learned  counsel  have 
contended  that  ''the  medical  attendance  of  an  officer  is  not 
sach  an  allowance  as  was  contemplated  in  the  prohibition  of 
the  Act  of  Congress  of  March  3rd,  1835,  but  a  necessary 
supply,  expense  or  allowance,  under  whatsoever  name  it  may 
be  called,  which  every  officer,  seaman  and  marine,  by  the 
terms  of  his  service,  is  entitled  to  receive  from  the  govern- 
ment'' refers  to  the  opinion  of  Attorney  General  Toucey, 
September  28,  1848. 

Also  to  the  head  of  the  Bureau  of  Medicine  and  Surgery, 
which  after  being  endorsed  with  the  disapproval  of  the  4th 
Auditor,  was  considered  with  and  acted  upon  by  the  Secretary 
of  the  Navy.  This  document  which  is  made  a  part  of  the 
evidence  in  this  case  will  be  more  particularly  noticed  under 
the  last  head  of  this  opinion. 

2nd.  That  the  order  of  the  Secretary  of  the  Navy  is 
conclusive  and  not  to  be  upset  by  the  Auditor;  to  support  this 
position  the  opinions  of  Attorney  General  Berrien,  in  Par- 
ker's case,  Vol.  2,  303;  Taney,  loth  of  September,  1831, 
Tharp's  case,  same  Vol.  464-465;  Butler,  26th  of  March, 
1834,  Parker's  case,  same  Vol.  625-626;  Johnson,  19th  of 
April,  1849,  I^assell's  case.  Vol.  2,  87;  Crittenden,  13th  of 
November,  1852,  Vol.  5,  630. 

3rd.  If  in  error  as  to  the  other  points  yet  in  disbursing 
this  money,  the  defendant  is  by  express  law  released  from  all 
responsibility  by  the  Act  of  Congress  of  March  3rd,  1849, 
that  the  Secretary  of  the  Navy  is  a  commanding  officer  of  the 
Navy,  refers  to  Attorney -General  Crittenden's  opinion. 

4th.  There  is  no  mistake  of  facts.  If  there  is  any  mistake, 
it  must  be  a  mistake  of  law,  and  money  paid  under  mistake  of 
law,  where  the  facts  are  all  known,  cannot  be  recovered  back. 
The  order  of  Secretary  is  the  order  of  the  President  16 
Peters,  U.  S.  vs,  Eliason;  Jones  is  not  a  disbursing  officer. 
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Such  I  think  are  substantially  the  grounds  of  the  argument 
made  on  each  side  of  the  case  now  before  the  Court.   Before  pro- 
ceeding to  consider  them,  I  think  it  would  be  proper  in  order 
to  bring  directly  and  more  fully  into  view  the  action  of  the 
Secretary  on  the  subject,  to  notice  the  order  of  the   Navy 
Department,   dated    July   17th,    1852,   and  directed    to  the 
defendant,  as  I^ieutenant  of  the  United  States  Navy,  Paris, 
France.    It  directs  him,  on  the  receipt  of  it,  to  regard  himself 
as  on  special  duty,  for  the  purpose  of  collecting  such  informa- 
tion in  relation  to  the  Steam  Marine  as.  he  might  be  enable  to 
obtain,  and  might  deem  to  be  of  importance  to  the  Govern- 
ment and  Navy  of  the  United  States.     His  stay  in  France, 
under  that  order  for  special  duty,  might  be  extended  to  six 
months,  if  he  should  deem  it  necessary  for  the  collection  of  the 
information  in  question.     He  would  at  the  end  of  that  time, 
or  sooner,  if  he  should  be  prepared  with  the  desired  informa- 
tion, return  to  the  United  States,  and  report  the  result  of  his 
researches  to  the  Department.     He  must  keep  an  account  of 
his  traveling  expenses,  taking  vouchers  for  payments  when  it 
could  be  done,  to  enable  him  to  certify  to  the  accounting 
oflScers  the  actual  expenses  incurred  on  account  of  travel,  this 
shows  the  special  service  by  which  he  was  detained  in  France. 
Subsequently  on  nth  day  of  August,  1852,  Thomas  Harris, 
of  the  Bureau  of  Medicine  and  Surgery,  Navy  Department,  in 
a  letter  directed  to  the  Secretary  says:  **In  reply  to  your  verbal 
inquiry,  I  have  the  honor  to  state  that  no  precedent  of  a  claim 
can  be  found  in  this  office   for  the  allowance  of  a  claim, 
such  as  that  presented  by  Lieutenant  Jones  of  the  Navy,  to  be 
reimbursed  the  expenses  attending  the  medical    treatment 
while  in  Paris.     I  submit  however  that  the  Act  of  Congress, 
which  is  relied  upon  by  the  accounting  officers  of  the  Treas- 
ury, in  the  rejection  of  such  accounts,  does  not  seem  to  sus- 
tain  them   in   the  position   they    have  taken.*'      He  then 
proceeds  to  take  particular  notice  of  the  law,  and  states  his 
reasoning  thereon,  and  comes  to  the  following  conclusion.    '*I 
think  the  claim  of  Lieutenant  Jones  cannot  be  referred  to 
either  of  the  heads  of  **pay,*'  ** compensation**  or  **  allow- 
ance,** and  it  is  believed  to  be  within  the  legitimate  power  of 
the  Department  to  grant.**     Then  follows  the  action  of  the 
Secretary  in  the  following  words: 
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United  States  Navy  Department. 

Washington,  Aug.  i6,  1852. 

Messrs.  Barring  Brothers  &  Co., 

Temporary  Agents  United  States  Navy  Department ^  London. 

GBNTI.EMEN: 

Be  pleased  to  honor  the  draft  of  Lieut.  Catesby  ap.  R. 

Jones,  United  States  Navy  for  $1,000,  and  charge  the  same  to 

this  department.     A  specimen  of  his  signature  accompanied 

letter  from  this  department,  under  date  of  8th  of  April,  1851. 

Very  respectfully,  your  obedient  servant, 

John  P.  Kennedy. 

Then  follows  the  letter  from  the  Secretary,  dated  Navy 
Department,  Washington,  Aug.  16,  1852,  to  defendant,  in 
these  words: 

Sir: 

The  Department  has  issued  a  letter  of  credit  in  your 
favor  upon  Messrs.  Barring  Brothers  &  Co.  (triplicate  here- 
with enclos^ed)  for  $1 ,000. 

The  Department  is  induced  to  place  this  amount  in  your 
hands,  to  enable  you  to  discharge  the  expenses  attending  the 
injuries  received  by  you  in  Paris;  but  it  is  to  be  distinctly 
understood,  that  should  the  French  Government  grant  recla- 
mation for  the  injuries  sustained  by  you,  this  amount  must  be 
returned  to  the  Treasury  of  the  United  States. 

Very  respectfully,  your  obedient  servant, 

John  P.  Kennedy. 

Lieut.  Catesby  ap.  R.  Jones; 

United  States  Navy,  Paris y  France, 

The  arguments  on  the  part  of  the  United  States  have 
much  power  and  force  in  them,  as  to  the  construction  and 
application  of  the  Act  of  1835,  Section  2,  (before  recited)  ex- 
tending its  prohibition  to  special  or  extra  allowances  to  the 
officers  of  the  Navy  therein  named,  for  expenses  incurred  by 
reason  of  sickness,  whether  for  medical  attendance  or  other- 
wise, the  conclusiveness  however  of  them,  it  appears  to  me, 
must  be  considered  as  overcome  for  various  reasons.     There 
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is  nothing  in  the  facts  or  circumstances  to  show  that  the  in- 
crease of  pay  was  for  the  purpose  of  meeting  expenses  of  that 
kind,  so  peculiar  in  their  nature  and  necessity,  or  for  any 
other  reason  than  for  the  increase  or  former  occasion;  so  with 
respect  to  the  antecedent  and  subsequent  practice  and  usage, 
there  is  a  material  contrariety  in  the  statements. 

With  respect  to  the  terms  used  in  the  statute,  the  present 
case  can  not  without  the  most  forced  construction  be  brought 
within  any  of  the  enumerated  conditions.  The  money  re- 
ceived was  for  the  special  designated  purpose  contained  in 
the  instructions,  to  which  purpose  the  defendant  was  bound 
to  apply  it.  That  was  neither  of  the  purposes,  or  in  the  na- 
ture of  them,  for  which  no  allowance  was  to  be  made,  as  specified 
in  the  section.  If  this  case  does  not  fall  within  any  of  those 
expressly  enumerated,  neither  does  it  within  the  general  lan- 
guage used  in  the  last  part  of  the  section,  which  can  include 
nothing  but  things  of  the  same  species  or  kind.  The  case  of 
Commander  J.  G.  Pendergrast  is  supposed  by  the  Auditor  to 
be  somewhat  similar  to  this,  but  stronger,  because  he  was 
sick  wht/e  an  duty.  That  case  was  also  disallowed  by  the  Au- 
ditor, but  afterwards  allowed  in  a  report  of  the  Committee  on 
Naval  affairs,  who  concurred  in  the  opinion  of  Attorney 
General  Toucey.  The  question  in  that  case  was  whether  in 
the  absence  of  a  surgeon  at  a  Navy  Yard,  to  which  an  officer 
is  ordered  on  duty,  he  is  entitled  to  medical  attention,  and 
may  employ  a  private  physician  at  the  expense  of  the 
Government.  Under  such  circumstances  the  Attorney  General 
supposes  the  expense  are  necessarily  incurred,  and  that 
the  term  allowance  in  the  Act  of  1835  is  inapplicate  to  the 
officer.  His  own  words  are:  **I  think  the  payment  of  the 
expense  in  such  a  case  is  not  an  extra  allowance,  nor  any 
allowance  to  the  officers  or  seamen,  but  the  payment  of  the 
proper  and  necessary  expense  of  the  vessel  or  Navy  Yard  for 
which  it  was  the  duty  and  intention  of  the  Government  to 
provide.*'  This  opinion  of  the  Attorney  General 'and  Com- 
mittee of  Congress,  certainly  show  that  the  terms  allowance 
&c.,  and  the  concluding  general  terms  of  the  Secretary,  are 
not  to  be  considered  in  the  extensive  sense  claimed  for  them 
by  the  Auditor,  and  that  the  lawadmitsof  exceptions,  when 
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as  to  the  supposed  parallel  case  of  Quarters,  &c.  I  think  the 
inference  is  directly  the  reverse,  and  that  expressing  the  one 
^rithout  that  of  the  other,  shows  it  was  not  intended  to  be 
included  where  necessary,  there  are  also  other  respectable 
opinions  on  the  subject  directly  opposed  to  the  strict  con- 
struction contended  for  on  the  part  of  the  plaintiff. 

There  is  another  feature  in  this  case  which  I  think  de- 
serves notice,  the  fund  which  the  Secretary  drew  was  one 
over  which  he  had  control  in  his  official  character,  for  the 
purposes  among  others  of  being  disposed  of  to  accomplish 
such  objects  and  ends  as  his  judgment  might  be  deemed  of 
importance  to  the  Government  and  Navy  of  the  United  States, 
of  course  the  special  service  that  the  defendant  was  directed 
to  regard  himself  on,  for  six  months  (if  necessary)  to  collect 
such  information  in  relation  to  the  Steam  Marine  of  France,  as 
he  might  be  enabled  to  obtain  and  might  deem  to  be  of  impor- 
tance to  the  Government  and  Navy  of  the  United  States,  must 
be  considered  to  be  within  the  legitimate  scope  of  the  special 
duty.  The  defendant  was  in  Paris,  and  one  whom  the  Secre- 
tary could  confide  in,  as  most  fitting  and  suitable  for  this 
duty,  he  could  receive  no  pay  or  compensation  for  his  ser- 
vices, and  the  afflictive  dispensation  with  which  he  had  most 
unexpectedly  been  visited,  involved  him  in  the  exhaustion  of 
all  his  pecuniary  means;  if  then  it  became  indispensably  nec- 
essary to  the  attainment  of  the  object  in  view,  that  a  sum  of 
money  equal  to  the  purpose  of  relieving  him  from  the  em- 
barrassment should  be  advanced,  and  it  was  so  advanced,  I 
think  the  Secretary  had  a  right  so  to  do. 

But  if  incorrect  in  the  foregoing  views,  I  proceed  to  con- 
sider the  next  part  of  the  case,  that  is  to  say,  what  effect  is  to 
be  given  to  the  order  and  action  of  the  Secretary? 

The  facts  according  to  the  agreed  statement  were  all  be- 
fore the  Secretary  and  adjudicated  on  by  him;  the  result  of 
which  judgment,  was  that  the  claim  now  sought  to  be  re- 
covered back,  should  be  received  by  the  defendant  from 
Messrs.  Barring  Brothers  &  Co.  and  applied  to  the  payment 
and  discharge  of  the  expenses  attending  the  injuries  received 
by  him  in  Paris;  but  with  the  distinct  understanding  that 
should  the  French  Government  grant  reclamation  for  the  in- 
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juries  sustained  by  him,  said  amount  so  received  should  be 
returned  to  the  Treasury  of  the  United  States,  and  this  ap- 
plication  was  made  as  directed. 

It  must  be  borne  in  mind  that  the  transaction  for  which 
the  expenditure  was  incurred,  was  in  the  Department  of  the 
Secretary  of  the  Navy. 

I  consider  the  conclusive,  obligatory  effect  of  this  order 
so  fully  settled  by  authorities,  that  there  will  be  no  need  for 
any  argument  by  me. 

I  refer  first  to  the  opinion  of  Attorney  General  Berrien  in 
the  case  of  Parker,  December  4th,  1829.  After  stating  the 
order  in  which  the  business  passes  through  the  offices  of  the 
accounting  officers  of  the  Treasury,  to  the  2nd  Comptroller,  he 
says:  **  It  is  his  duty  to  certify  the  balance  arising  thereon 
to  the  Secretary  of  War,  in  whose  Department  the  expen- 
diture was  incurred,"  he  proceeds,  **Thus  far,  I  should  be- 
lieve that  the  decision  of  the  2nd  Comptroller  was  final,  not 
liable  to  question  by  any  other  than  the  Secretary,  acting 
under  the  authority  of  the  President;  but  the  Secretary  must 
possess  this  power,  or  Congress  would  not  have  placed  him  at 
the  head  of  the  Department  of  War,  to  be  subjected  to  the 
control  of  a  subordinate  officer  of  the  Treasury,  when  the  ac- 
count has  been  settled  and  certified  to  the  Secretary,  he  is 
then  to  issue  his  requisition  for  its  amount,  and  unless  he  is 
a  mere  machine,  or  liable  to  the  control  of  his  own,  or  the 
subordinates  of  another  Department,  he  must  be  entitled  be- 
fore he  does  so,  to  review,  and  if  need  be  to  reverse  the  de- 
cision of  the  Comptroller.  If  this  were  not  so  in  the  case 
under  consideration,  a  subordinate  officer  of  the  Treasury 
Department  might  regulate  the  military  allowances  of  the 
army,  contrary  to  the  will  of  the  Secretary  of  War,  and  of  the 
President  of  the  United  States."     Vol.  2,  p.  203. 

On  the  subject  of  the  successors  in  office  power  to  open 
the  decision  of  his  predecessor  he  says:  **If  it  was  competent 
to  the  late  Secretary  to  prescribe  the  principles,  on  which 
the  settlement  should  be  made,  it  must  be  competent  to  his 
successor  when  that  decision  is  reported  to  him  to  determine 
whether  that  principle  has  been  adhered  to  in  settlement  of 
the  account;"  so  in  this  case  the  only  question  open  for  the 
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action  of  the  Auditor  was,  whether  the  defendant  had  applied 
the  money  as  directed  by  the  decision. 

So  Attorney  General  Toucey,  **An  erroneous  decision  of 
the  officer  in  favor  of  the  claimant  and  the  payment  of  the  money 
became  conclusive  on  their  successors  in  office  and  the 
Government."  Vol.  i,  Att'y  Gen'l  786,  Cooper's  Case,  Vol. 
5,  p.  62.  So  Attorney  General  Johnson,  2  Vol.,  1993;  Vol. 
5,  p.  87.  **The  opinion  of  the  Secretary  of  the  Interior 
directing  the  claim  of  H.  Lassell,  for  $2224.95,  against 
the  Marina  Nation  of  Indians  to  be  paid,  is  in  my 
judgment  binding  upon  all  the  subordinate  officers  by  whom 
the  account  is  to  be  audited  and  passed,  this  has  been  the 
practice  of  the  government  from  its  origin,  and  is  as  well 
authorized  by  the  laws  organizing  the  Departments  as  it  is 
absolutely  necessary  to  the  proper  operation  of  the  Govern- 
ment. I  deem  the  point  so  clear  that  I  feel  it  is  to  be 
unnecessary  to  refer  to  opinions  upon  the  question  given  at 
different  times  by  this  office.*' 

Attorney  General  Butler  is  to  the  same  effect.  To 
these  might  be  added  the  various  decisions  of  the  Supreme 
Court,  establishing  the  same  principles.  I  think  therefore 
the  law  is  with  the  defendant  and  that  judgment  ought  to  be 
entered  for  him  on  the  agreed  statement  of  facts. 

Jas.  S.  Morsell. 

The  following  is  the  separate  opinion  of  Judge  Dunlop: 
The  case  agreed  shows  that  the  sum  of  money  now  sued  for 
by  the  United  States  was,  by  the  order  of  the  late  Secretary 
of  the  Navy,  placed  in  the  hands  of  Lieutenant  Jones,  with 
directions  to  disburse  it  in  a  particular  way,  according  to  the 
Secretary's  mandate,  and  that  this  mandate  was  strictly 
complied  with  by  the  defendant. 

Under  these  circumstances  it  seems  to  me  the  account- 
ing officers  of  the  Treasury  can  not  legally  charge  the  sum  to 
Lieutenant  Jones.  Supposing  the  construction  of  the  Act  of 
3rd  March,  1855,  to  be  as  maintained  by  the  4th  Auditor,  still 
I  think  if  the  defendant  has  paid  away  the  money  committed 
to  his  charge,  in  faithful  compliance  with  the  Secretary's  order, 
which  is  admitted  by  the  case  agreed,  the  Secretary  and  not 
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Lieutenant  Jones  mtist  account  and  answer  to  the  United 
States. 

The  2nd  Section  of  the  Joint  Resolution  of  the  3rd  of 
March,  1849,  is  in  these  words:  **  and  be  it  further  resolved, 
that  every  disbursement  of  public  money,  or  disposal  of 
public  stores,  made  by  order  of  any  commanding  officer  of 
the  Navy,  which  shall  be  objected  to  by  tlie  accounting 
officers  of  the  Treasury,  in  the  settlement  of  the  accounts  of 
any  disbursing  officer,  shall,  nevertheless,  be  allowed  to  such 
disbursing  officer,  and  the  commanding  officer  by  whose  order 
such  disbursement  or  disposal  was  made,  shall  be  held  ac- 
countable for  the  same,  provided  that  satisfactory  evidence 
of  such  order,  and  of  the  payment  of  public  moneys,  or  dis- 
posal of  public  stores,  under  the  same,  shall  be  produced." 

This  case  is,  I  think,  in  the  spirit  and  meaning  of 
thi§  provision  of  law. 

I  am  therefore  of  opinion  that  the  judgment  of  the  Court 
on  the  case  agreed,  ought  to  be  for  the  defendant,  but  with- 
out costs.  J  AS.  DUNLOP. 


Note. — See  U.  S.  vs.  Jones,  18  How.  92,  affirming  the  above. 
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Appeal  from  the  Orphans^   Court. 

An  adopted  child  cannot  inherit      by  will. 
property  in   this  District,  unless 

Messrs.  Carrington  and  Davidge  for  appellant. 

Messrs.  Bradley  and  Wallach  for  the  appellee. 

Thos.  Moore,  deceased,  was  the  petitioner's  father,  and 
in  proof  thereof  produced  his  indentures  of  apprenticeship,  in 
which  he  was  described  as  the  son  of  Thomas  Moorfe,  and 
many  witnesses  testified  to  the  fact  of  Thomas  Moore  speak- 
ing of,  and  acknowledging  him  as  his  son.  The  appellee,  Mary 
Hoffman,  the  sister  of  the  deceased,  denied  that  the  said 
Richard  H.  Moore  was  the  son  of  the  said  Thomas  Moore,  or 
that  he  ever  had  a  child,  and  therefore  claimed,  as  next  of 
kin,  to  be  entitled  to  the  administration  of  the  estate  of  Thos. 
Moore,  and  produced  proof  that  the  wife  of  said  Thomas 
Moore  was  never  delivered  of  a  child,  and  that  Richard  H. 
Moore  was  the  son  of  another  woman,  delivered  at  the  house 
of  said  Thomas  Moore  and  abandoned  by  her,  and  by  said 
Thomas  Moore  adopted. 
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Orphans'  Court, 
April  15,  1854. 

The  following  is  the  decision  of  Wm.  F.  Purcell,  Judge 
of  the  Orphans'  Court: 

I  have  examined  the  evidence  in  this  case  with  care,  as 
well  as  the  laws  referred  to  by  the  counsel,  Messrs.  Car- 
rington  and  Wallach,  for  the  parties,  and  decide  that  Richard 
H.  Moore,  the  petitioner,  is  not  the  legitimate  child  of  the  de- 
ceased, but  was  raised  by  him  and  adopted  as  his  son.  The 
law  in  such  cases  does  not  allow  such  persons  to  inherit 
property  unless  it  be  willed  to  them,  according  to  the  statute 
in  such  cases  made  and  provided.  The  petition  of  said 
Moore  is  therefore  dismissed,  and  the  next  of  kin  of  the 
deceased  applying  for  the  same  will  be  appointed. 

On  appeal  to  the  Circuit  Court  the  case  was  fully  argued 
by  counsel.  The  Court  affirmed  the  decision  of  the  Orphans' 
Court,  and  decided*  that  Mrs.  Hoffman  had  the  right  to  the 
estate  as  next  of  kin  to  Thomas  Moore. 
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Charles  Werner 

vs. 

Corporation  op  Washington. 

At  Law.    Decided  December  23,  1854. 

Appeal  from  the  decision  of  a  fustic  e  of  the  Peace. 

1.  The  law  of  the  Corporation  liquors  extends  to  his  guests  as 
of  Washington,  passed  on  the  8th  well  at  their  meals  as  at  the  bar. 
of  October,  1854,  is  null  and  3.  That  there  is  no  substantial 
▼Old  so  far  as  it  prohibits  the  sale  difference  in  selling  liquors  to  his 
of  liquors  to  be  drunk  on  the  guests  at  the  bar,  and  selling  to 
premises  in  ordinaries,  taverns  or  them  at  their  meals. 

inns.  4.  Tippling  houses  are  common 

2.  A  keeper  of  a  licensed  ordi-  drinking  houses,  kept  for  lucre 
nary,  tavern  or  inn,  has  the  right  and  gain,  where  all  people  may, 
to  sell  liquors  at  his  bar  for  the  use  if  they  will,  resort  and  drink  ad 
and    the    entertainment    of    his  libitint, 

guests;  and  that  his  right  to  sell 

Mr.  J.  M.  CARI.ISI.E  for  the  appellant. 

Mr.  Joseph  H.  Bradley  for  the  corporation. 

The  appellant  had  taken  oat  a  tavern  license  and  under 
it  claimed  a  conferred  right  to  sell  spirituous  liquors  in  quanti- 
ties less  than  a  pint,  notwithstanding  the  law  of  the  Corpora- 
tion to  the  contrary. 

Judge  Morsell.  on  behalf  of  himself  and  colleague,  Judge 
Dunlop,  delivered  a  concurrent  opinion  in  this  case,  as 
follows: 

This  is  the  case  of  an  appeal  from  a  judgment  of  a  Justice 
of  the  Peace,  rendered  on  the  7th  of  November,  1854,  i°  favor 
of  the  Mayor,  Board  of  Aldermen  and  Board  of  Common 
Cotmcil,  of  the  City  of  Washington ,  against  Charles  Werner, 
for  twenty  dollars  fine,  and  fifty-eight  cents  costs,  for  the 
violation  of  a  by-law  of  the  Corporation. 

The  warrant  charges  that  said  Charles  Werner,  keeper  of 
a  tavern  in  the  Fourth  District,  at  the  city  of  Washington, 
did  sell  and  barter  brandy,  rum,  gin,  whiskey  and  other 
spirituous  liquors,  mixed  and  unmixed  wine,  cordial,  strong 
beer  and  cider,  in  quantities  less  than  a  pint,  on  the  7th  day 
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of  November,  1854,  in  the  Fourth  District,  at  said  city  of 
Washington,  contrary  to  the  acts  of  the  Mayor,  &c.,  on  that 
subject  made  and  provided. 

The  by-law  under  which  this  proceeding  was  had  is  en- 
titled, **An  Act  to  prohibit  tippling  houses,  and  to  suppress 
the  sale  by  the  small,  of  spirituous  and  intoxicating  liquors,** 
and  it  enacts  that,  '*from  and  after  the  first  Monday  in  No- 
vember then  next,  tippling-houses,  or  shops,  be  and  the  same 
are  hereby  prohibited  in  the  city  of  Washington,  and  that  it 
shall  not  be  lawful  after  the  said  first  Monday  in  November 
for  any  person  or  persons  in  any  part  of  the  city  of  Washing- 
ton, to  sell  and  barter  any  brandy,  rum,  gin,  whiskey,  or  other 
spirituous  liquors,  mixed  or  unmixed  wine,  cordial,  strong 
beer  or  cider  in  quantities  less  than  a  pint,  and  every  person 
or  persons,  who  shall  sell  or  barter  as  aforesaid,  shall,  on 
conviction  thereof,  forfeit  and  pay  a  fine  for  each  and  every 
offence  of  twenty  dollars,  to  be  collected  and  applied  as  other 
fines  due  said  Corporation,  and  on  failure  to  pay  said  fine,  or 
of  securing  the  payment  of  the  same,  the  person  or  persons 
so  offending  shall  be  committed  to  the  work-house  for  a  term 
not  less,  nor  more  than  60  days.*' 

By  the  2d  Section,  so  much  of  the  Act  approved  respec- 
tively June  3d,  1853,  entitled,  *'An  Act  to  license  and  tax  and 
regulate  taverns  and  ordinaries,*'  and  of  the  Act  regulating 
the  sale  of  spirituous  intoxicating  liquors,  as  authorized  the 
Mayor  to  grant  licenses  for  the  sale  or  barter  of  the  aforesaid 
liquors  in  quantities  less  than  a  pint;  and  all  acts  and  parts 
of  acts  inconsistent  with  the  provisions  of  this  Act  were  re- 
pealed. 

This  Act  was  passed  the  8th  of  October,  1854.  On  the 
ist  of  November  the  appellant  obtained  from  the  Corporation 
a  license  to  keep  a  tavern  in  the  usual  form,  he  having  com- 
plied with  all  the  requests  of  the  Corporation  laws,  under 
which  he  claimed  the  right,  and  did  sell  at  the  bar  of  his 
tavern  in  the  usual  way  to  his  guests,  &c.,  the  liquors  as 
charged  in  said  warrant.  No  objection  has  been  made  to  the 
form  of  the  warrant. 

The  Corporation  claims  the  power  to  pass  the  by-law 
under  the  provisions  contained  in  the  charter  of  1820^  Sec.  7, 
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which  is  in  these  words,  '*To  provide  for  licensing,  taxing 
and  regulating  auctions,  retailers,  ordinaries,  and  taverns, 
hackney  carriages,  wagons,  carts  and  drays,  pawnbrokers, 
venders  of  lottery  tickets,  money-changers  and  brokers  and 
peddlers,'*  and  under  the  amended  charter  of  1848,  Section  2, 
Paragraph  II,  which  is  in  these  words,  **with  power  to  punish 
those  who  may  sell  intoxicating  liquors  without  obtaining 
licenses  therefor,  by  fines  not  less  than  five  dollars,  and  in 
default  of  the  payment  thereof,  by  imprisonment  and  labor  in 
the  work-house  for  a  term  not  exceeding  90  days.*' 

The  question  involved  in  this  case  hav^  been  presented  to 
the  Court  in  able  arguments  on  both  sides,  the  most  im- 
portant of  which  is,  whether  the  Corporation  had  power  to 
pass  the  by-law  mentioned  in  this  case,  so  as  to  give  it  the 
supposed  operation  to  prohibit  the  appellant,  a  regularly 
licensed  tavern-keeper  in  the  usual  course  of  his  business  as 
such,  from  selling  at  the  bar  of  his  said  tavern,  to  his  guests 
the  ardent  liquors  mentioned  in  said  warrant,  in  quantities  less 
than  a  pint? 

Many  grounds  have  been  urged  in  the  arguments  pro  and 
con  and  they  have  had  respectful  consideration,  some  of  the 
most  material  of  which  I  shall  endeavor  to  state. 

The  Attorney  of  the  Corporation  correctly  assumes  that 
Congress  had  the  power  to  prohibit  such  sales;  and  also  that 
the  States  had  a  right  to  regulate  their  internal  commerce 
and  police  institutions,  not  conflicting  with  the  constitutional 
provisions  on  the  subject,  and  for  that  purpose  he  referred 
to  several  decisions  of  the  Supreme  Court.  Has  that  power 
been  granted  to  the  Corporation?  He  supposes  that  to  regu- 
late a  tavern  and  ordinary,  and  the  power  to  restrain  a  tip- 
pling house,  being  in  the  same  grant  for  the  same  purpose, 
must  be  construed  together;  that  the  power  to  regulate  implies 
and  carries  with  it  the  power  to  prohibit,  to  the  extent  neces- 
sary  to  regulate;  similar  to  the  power  possessed  by  Congress; 
that  selling  intoxicating  liquors  at  the  bar  of  a  licensed  tavern 
to  the  guests  in  such  tavern,  is  a  tippling  in  the  offensive  sense 
and  expressly  within  the  terms  of  the  charter  giving  the 
power  to  prohibit.     It  is,  however,  conceded  by  him,  that  in 
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such  a  tavern  or  ordinary  the  furnishing  of  liquors  to  the 
guests  at  their  meals  is  not  prohibited. 

On  the  part  of  the  appellant  it  is  contended  that  the 
power  to  regulate  licensed  taverns  extends  only  to  th&  man?ur 
of  carrying  it  on,  not  to  prohibit  it  or  change  its  nature;  that 
the  by-law  is  in  restraint  of  a  lawful  trade,  not  within  the 
power  contained  in  the  charter,  in  its  terms  so  general  and 
extensive  as  it  involves  absurd  consequences,  and  that  it 
being  conceded  that  such  tavern-keeper  has  the  right  to  sell 
to  his  guests  spirituous  liquors  by  the  small,  to  be  used  at  their 
meals,  the  law  is  Shown  to  be  void  in  part,  and  being  void  in 
part,  is  void  in  Mo. 

If  the  Corporation  had  the  power  to  pass  the  by-law  in 
question,  that  power  must  be  derived  to  it  under  the 
charter  of  1820.  The  charter  of  1848  has  nothing  else  for 
its  object  than  to  add  additional  means  to  give  complete 
effect  to  the  pecuniary  mode  of  punishing  the  offence  of 
selling  spirituous  liquors  without  license,  which  it  before 
had  not  exercised;  no  new  offense  is  created  or  increase  of 
power  otherwise  given. 

It  may  be  conceded  that  the  paragraph,  **to  restrain  tip- 
pling houses,*'  may  be  taken  in  connection  with  that  to  pro- 
vide for  the  licensing,  taxing,  and  regulating  ordinaries  and 
taverns,  without,  however,  admitting  the  conclusion  that  a 
licensed  ordinary  or  tavern,  in  the  sense  it  is  used  in  the 
charter  of  1820,  selling  at  its  bar  ordinary  liquors  in  quantities 
less  than  a  pint,  is  a  tippling  house  such  as  is  described  in 
the  loth  paragraph. 

A  corporation  is  the  creature  of  the  charter,  and  can 
possess  no  other  or  greater  powers  than  such  as  are  either 
expressly  given  or  necessarily  implied.  The  language  used 
to  express  the  terms  is  certainly  different.  The  one  is  to 
regulate y  the  other  to  restrain  or  prohibit;  and  it  may  be 
reasonably  supposed  that  Congress  intended  the  distinction 
which  they  impart.  If  prohibition  or  absolute  control  in  both 
instances  was  intended,  then  it  would  have  been  so  expressed. 

The  unreasonableness  of  the  position  will  appear  by 
carrying  out  the  idea  in  reference  to  some  of  the  subjects 
standing  in  the  same  category  and  the  same  paragraph,  as  to 
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license,  &c.,  wagons,  carts  and  drays.  Can  it  be  supposed 
that  power  was  intended  to  be  given  entirely  to  suppress  and 
break  up  that  branch  of  trade?  Again  the  same  terms  occur 
in  the  three  preceding  paragraphs,  "to  regulate  public 
wharves,  the  manner  of  erecting  and  the  rates  of  wharfage;'* 
"to  regulate  the  stationing,  anchorage,  and  mooring  of 
vessels;''  and  so  of  subsequent  paragraphs,  as  **to  regulate  and 
establish  markets, ' '  the  *  'weight  and  quantity  of  bread,  &c. , " 
in  neither  of  which  instances  can  any  one  suppose  it  was  the 
intention  to  give  a  power  to  prohibit.  The  truth  is  that  the 
terms  were  intended  to  be  limited  by  the  nature  of  the  subject 
to  which  they  were  applied,  which,  though  it  was  to  be 
regulated,  was  not  to  be  destroyed  or  deprived  of  its  essential 
elements.  It  was  a  licensed  tavern  or  ordinary  which  was 
to  be  regulated.  The  important  inquiry  then  is,  whether  the 
right  to  sell  spirituous  liquors  at  the  bar  of  a  licensed  ordinary 
or  tavern  for  the  use  and  the  entertainment  of  the  guests  is 
not  an  essential  ingredient  in  that  employment  or  business? 

The  business  indicated  by  the  name  public  inns,  taverns 
and  ordinaries  will,  therefor,  be  shown  to  be  substantially  the 
same.  The  responsibilities  and  obligations  to  the  public  and 
their  guests  to  afford  them  entertainment  and  comfort,  and 
for  the  security  of  their  goods  and  effects  are  the  same;  and 
what  has  constituted  the  essential  nature  and  character  of 
the  one  has  of  the  other.  The  establishment  has  been  found 
indispensably  needful  for  the  public  convenience  from  the 
earliest  periods  of  time,  and  that  the  right  to  sell  spirituous 
liquors,  as  above  stated,  is  an  essential  part  of  the  nature  of 
their  business. 

It  has  been  admitted  that  it  may  be  lawfully  supplied  to 
their  guests  at  their  meals.  If  so,  I  cannot  perceive  a 
shfficient  reason  for  the  difference  between  the  selling  it  at 
the  bar  for  that  purpose  and  any  other  part  of  the  tavern. 
The  i^jiture  and  meaning  in  a  philological  sense  ac.cords  with 
what  has  been  said.  Webster  says  of  inns:  **  A  house  for 
the  lodging  and  entertainment  of  travelers,  often  a  tavern 
where  liquors  are  furnished  for  travelers  and  others.  '  Tavern, 
a  house  to  sell  liquors  in  small  quantities,  to  be  drank  on  the 
spot.    In  some  of  the  United  States,  a  tavern  is  synonymous 
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with  inn  or  hotel,  and  denotes  a  house  for  the  entertainment  of 
travelers  as  well  as  for  the  sale  of  liquors,  licensed  fpr  that 
purpose.  Ordinary,  a  place  of  eating  where  the  prices  are 
settled.'* 

To  place  this  subject  in  a  more  conclusive  point  of  view, 
it  may  be  proper  to  notice  as  briefly  as  I  can,  a  course  of 
legal  exposition  respecting  it.  3  Bacon's  Abridgment;  title. 
Inns  and  Innkeepers;  the  law  is  stated  as  to  the  extent  of  his 
duty. 

It  is  said  that  the  duty  of  an  innkeeper  extends  chiefly 
to  the  entertaining  and  harboring  of  travelers,  finding  them 
victuals  and  lodging  and  securing  the  goods  and  effects  of 
their  guests;  and  therefore  if  one  who  keeps  a  common  inn 
refuse  either  to  receive  a  traveler  as  a  guest  in  his  house  or 
to  find  him  with  victuals  or  lodging  upon  his  tendering  him  a 
reasonable  price  for  the  same,  he  is  not  only  liable  to  render 
damages  for  the  injury  in  an  action  on  the  case  at  a  suit  of 
the  party  grieved,  but  also  may  be  indicted  and  fined  at  the 
suit  of  the  King. 

They  are  to  sell  at  certain  reasonable  fixed  rates.  *  *  So 
if  an  innkeeper  sells  corrupt  wine  or  victuals,  an  action  lies 
against  him;*'  also  if  his  servant  sells  such  corrupt  wine  or 
victuals,  the  action  on  the  case  lies  against  the  master,  &c. 
Also  it  is  agreed  that  the  Statute  of  5  and  6  Ed.  Vl  Ch.,  25 
and  other  statutes  concerning  the  licensing  of  ale  houses,  &c., 
do  not  extend  to  inns,  unless  an  inn  degenerates  into  an  ale 
house  by  suff"ering  disorderly  tippling,  in  which  case  it  shall 
be  deemed  as  such.  These  past  ages  show  at  an  early  period 
the  public  nature  and  responsibilities  of  an  innkeeper,  and 
that  spirituous  liquors,  as  well  as  others,  form  a  part  of  the 
entertainment  of,  and  were  furnished  by  the  innkeeper  to 
his  guests. 

In  Maryland,  it  became  the  subject  of  very  early  legis- 
lation, under  the  name  of  ordinaries.  The  first  act  which  I 
shall  notice  was  passed  March,  1780,  Ch.  24,  entitled  '*  an  act 
licensing  and  regulating  ordinary  "keepers." 

By  this  act  the  justices  of  the  peace  of  each  county,  in 
court  sitting,  were  empowered  and  authorized  at  this  their 
June  and  August  courts  on  the  Eastern  and  Western  Shores 
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respectively,  to  grant  licenses  to  such  person  or  persons  as 
they  should  think  fit,  being  persons  of  good  repute,  to  be 
ordinary  keepers  for  keeping  of  ordinaries  in  such,  and  so 
many  places  within  their  several  and  respective  counties, 
except  in  the  City  of  Annapolis,  for  the  ease  and  convenience 
of  the  inhabitants,  travelers  and  strangers,  as  to  them  respec- 
tively shall  seem  meet;  for  every  of  which  licenses,  except  in 
the  City  of  Annapolis,  there  shall  be  paid  the  sum  of  six 
pounds  for  every  year  such  person  or  persons  shall  keep 
ordinary  as  aforesaid." 

By  Section  4,  "  the  justices  were,  in  the  months  of  June 
and  August,  to  set  and  assess  in  current  money,  the  rates  and 
prices  of  all  liquors,  and  other  accommodations  whatsoever 
by  ordinary  keepers  to  be  vended  for  the  year  ending,  &c." 
Section  5.  **Such  ordinary  keepers  were  bound  to  provide 
and  maintain  six  good  feather  beds,  more  than  suflScient  for 
the  private  use  of  such  ordinary,  and  covering  and  Indian  corn 
and  straw  and  stabling  for  ten  horses  at  least  (at  the  court- 
house) at  other  places  than  the  court-house  three  spare  beds 
and  stabling  for  six  horses."  Penalties  are  imposed  for 
selling  without  license. 

The  6th  Section  provides  **that  such  ordinary  keeper  shall 
enter  into  recognizance,  with  sureties,  conditioned  that  if  the 
person  so  obtaining  such  license  shall  keep  good  rules  and 
orders,  and-  not  suffer  loose,  idle  or  disorderly  persons  to 
tipple,  game  or  commit  any  disorders  or  other  irregularities 
in  such  ordinary,  &c.,  then  such  recognizations  to  be  void. 

Section  10  requires  '*  that  every  licensed  ordinary  keeper 
should  sell  only  by  sealed  measures,  except  bottled  cider, 
perry,  quince  drink,  and  strong  beer,  of  the  product  of  the 
State,  and  such  liquors  as  should  come  into  the  State  bottled, 
and  that  any  ordinary  keeper  who  should  neglect  to  keep  a 
sealed  quart,  pint,  half-pint,  and  gill  measure,  and  shall 
refuse  or  neglect  to  sell  by  the  same,  shall  forfeit  and  pay,  &c. " 

The  next  Maryland  statute  which  I  shall  take  notice  of,  is 
the  Act  of  1784,  Ch.  37,  Section  24.  This  statute  is  on  the 
subject  of  the  sale  of  spirituous  liquors.  It  prohibits  the  sale 
of  any  of  the  spirituous   liquors  or  other    liquors    therein 
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mentioned,  except  in  the  City  of  Annapolis  and  its  precincts, 
without  a  license  for  that  purpose  obtained.  **  Every  person 
so  licensed  and  selling  under  the  quantity  of  ten  gallons,  is 
deemed  a  retailer,  and  no  person  shall  retail  less  than  a  pint, 
the  maker,  distiller,  a  brewer  of  any  such  liquors  excepted; 
such  excepted  persons  not  selling  less  than  a  quart  at  a  time . 
The  Courtis  authorized  to  suppress  disorderly  retailers,  &c." 
Merchants  were  authorized  to  sell  in  quantities  over  ten 
gallons. 

I  have  made  full  extracts  from  these  statutes  that  a  frill 
view  of  the  law  might  be  seen  on  the  subject  of  ordinaries, 
taverns  and  retailers  of  spirituous  liquors  at  the  time  of  the 
assumption  by  Congress  of  jurisdiction  over  the  District  of 
Columbia,  at  which  time  they  were  adopted,  so  far  as  appli- 
cable, as  the  law  of  this  District,  and  being  statutes  in  pari 
maieria  they  should  be  taken  together  with  the  charter  in  the 
construction  on  the  subject  now  under  consideration.     These 
provisions  shed  a  flood  of  light  on  the  true  nature  of  the  busi- 
ness employment  of  the  tavern,  ordinary  or  inn.     They  show 
that  they  are  substantially  the  same,  and  that  the  right  to  sell 
spirituous  liquors  under  a  pint  is  fully  and  clearly  recognized 
as  essentially  making  a  part  thereof;  and  the  extent  to  which 
the  terms  licensing  and   regulating    ordinary  keepers    are 
understood  to  affect  the  trade  in  the  practical  application  of 
them,  that  is  in  the  manner  and  not  the  change  or  prohibition; 
and  that  at  that  early  period  the  right  was  considered  to  ex- 
tend to  the  sale  of  them  to  the  guests  as  well  at  the  bar  as  at 
their  meals,  and  that  there  was  no  substantial   difference. 
They  also  show  their  obligations  and  responsibilities;  also, 
what  will  be  deemed  disorderly  and  forbidden  conduct,  and 
how  punishable. 

There  is  a  remarkable  coincidence  between  the  terms  used 
in  the  title  of  the  first  act  and  those  used  in  the  charter.  The 
statutes  were  practiced  under  by  the  Circuit  Court  (except 
such  parts  as  had  become  obsolete)  during  the  time  the  power  ^ 
was  with  that  Court — that  is,  until  granted  to  the  Corporation. 
Such  then  was  the  state  of  the  law  when  Congress,  by  the 
terms  used  in  the  charter,  transferred  the  power  to  the  Cor- 
poration,  and  the  cotemperaneous  acts  and  practice  of  the 
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Corporation  under  it.  To  which  effect,  also,  is  their  joint 
resolution  passed  the  14th  of  May,  1853,  providing  for  sub- 
mitting to  the  voters  of  the  city  the  question  of  license  or  no 
license  of  shops,  taverns  and  ordinaries,  in  the  second  of 
which  it  is  said,  *' Resolved,  That  in  case  a  majority  of 
the  ^otes  cast  at  the  next  election  shall  be  for  license, 
then  it  shall  be  the  duty  of  the  committee  who  have 
charge  of  the  interest  of  the  City  before  Congress  to 
urge  upon  that  body  an  amendment  to  the  city  charter,  which 
will  give  their  Councils  the  power  to  pass  such  laws  as  will 
prohibit  the  sale  of  all  intoxicating  liquors  within  the  city 
limits.*' 

From  the  foregoing  views,  and  for  the  reasons  stated,  I 
feel  that  I  am  brought  necessarily  to  the  conclusion  that  the 
Corporation  had  not  the  power  to  pass  the  by-law  in  question 
so  far  as  it  relates  to  limiting  and  prohibiting  licensing 
ordinary  and  tavern-keepers  from  selling,  &c.,  the  spirituous 
liquors  mentioned  in  the  warrant  to  quantities  less  than  a 
pint;  and  that  the  said  law  as  to  that  is  inoperative  and  void, 
and  that  the  judgment  rendered  against  the  appellant  is 
erroneous  and  ought  to  be  reversed. 

And  here  I  might  close  the  opinion,  but  for  one  ground 
taken  in  the  defence,  that  if  the  by-law  in  question  was  void 
in  part,  it  was  so  in  ioto.  To  avoid  misapprehension  as  to  the 
extent  of  the  opinion  in  relation  to  that  matter,  it  will  be 
proper  for  me  to  say  that  such  is  not  my  opinion.  The  sub- 
jects, objects,  and  penalties  are  various,  and  the  law  cannot  be 
considered,  as  contended  for,  to  be  entire.  The  law  appears 
to  have  been  made  to  prohibit  tippling  houses  and  to  suppress 
the  sale  by  small  of  spirituous  and  intoxicating  liquors. 
There  can  be  no  doubt  of  their  power  to  restrain  and  prohibit 
tippling  houses,  because  it  is  expressly  given  by  the  charter 
as  to  what  may  be  deemed  a  tippling  house,  in  addition 
to  what  has  already  been  said  with  respect  to  taverns 
and  ordinaries.  I  shall  adopt  the  description  given  in  the 
learned  opinion  of  the  former  Attorney  for  the  Corpor- 
ation to  them  August  3,  1853.  It  says  that  tippling 
houses  are  common  drinking  houses,  kept  for  lucre 
and  gain,   where  all   people  may,  if  they   will,  resort  and 
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drink  ad  libitum.  To  make  a  tippling  house  it  is 
not  necessary  that  in  fact  one  or  more  shall  have 
actually  drank  there  frequently  to  excess.  It  is  sufficient 
that  the  place  be  on  which,  for  lucre  or  gain,  is  kept  for 
common  drinking  or  tippling,  whether  in  fact  it  attracts 
customers  or  not,  or  whether  such  customers  drink  to  excess 
or  not,  &c.  And,  although  as  I  before  said,  a  tavern  or 
ordinary  may  degenerate  into  a  tippling  house,  the  nature 
and  character  of  the  one,  as  already  shown  and  expressl}'^ 
stated  in  the  statute  differ  very  essentially  from  that  of  the 
other.  The  statute  before  recited  authorize  but  two  classes 
who  can  be  licensed  to  sell  spirituous  liquors  under  ten 
gallons — ordinary  keepers,  who  are  not  limited  as  to  quantity, 
and  retailers  in  quantities  under  ten  gallons  and  not  under  a 
pint. 

The  by-law  repeals  the  Act  of  the  30th  of  June,  1853, 
authorizing  shop  licenses,  and  I  have  no  doubt  of  its  validity 
for  that  purpose.  The  law  so  repealed  was  inconsistent  with 
the  general  law  on  the  subject,  and  could,  therefore,  give  no 
valid  shop-keeper's  license,  as  so  called. 


REPORTS   OF  CASES 

DBCIDKD  IN  THE 

Cir(;uib  Courfc  of  \li)^  Di^bricb  of  CoIun)tia^ 

FOR  THE 

COUNTY  OF   WASHINGTON, 

MARCH  TERM,  1855. 

Wii^i^iAM  Cranch,   Chief  Judge;  Jambs    S.  Morsei«l    and  Jambs 

DUNI^OP,  Associate  Judges. 


^    Edward  Law  Rogers. 

vs. 
HSNRY  May,  Administrator  of  Tho^i as  and 

Edward  Law. 

Orphans'  Court.  Judge  Wm.  F.  Purcell. 
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Where  a  creditor  had  been  ap-      of  a  cousin,  or  next  of  kin  to  the 
pointed     administrator    he    will       deceased, 
not  be  removed  on  the   petition 

Messrs.  T.  Parker  Scott  and  E.  S.  Coxe  for  petitioner. 
Messrs.  Henry  May  and  R.  J.  Brknt  for  administrator. 

Mr.  Scott  commenced  the  argument  for  the  petitioner,  who 
prays  for  letters  of  administration  heretofore  granted  to  Henry 
May,  may  be  revoked.     He  claims  that  he  is  the  cousin  or 
next  of  kin  to  the  deceased. 

That  Thomas  Law,  Sr.,  was  formerly  a  resident 
of  Washington,  by  birth  an  Englishman,  and  came 
to  this  country  at  the  close  of  the  last  century; 
he  had  three  sons — Thomas,  Edmund  and  George — the  last 
died  in  infancy.     Mr.  Law,   being  a   widower,  contracted  a 
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second  marriage  with  the  grandmother  of  the  petitioner, 
Elizabeth  Parke  Custis.  He  then  proceeded  to  show  the 
fruits  of  that  marriage,  and  to  establish  the  fact  that  the 
petitioner  is  as  he  claimed  the  next  of  kin;  he  controverted 
various  points  in  the  argument  of  Mr.  May,  among  them  the 
allegation  against  Thomas  Law,  Sr.,  of  bastardy,  referring 
to  English  as  well  as  American  proof  in  support  of  legitimacy. 

Judge  Purcell,  in  delivering  his  opinion,  said:  It  is  not 
necessary  for  him  to  decide  on  the  question  of  heirship,  nor  to 
express  an  opinion  on  that  point.  It  appears  that  Mr.  May 
filed  two  petitions  in  1849,  asking  to  be  appointed  adminis- 
trator of  the  estates  of  Thos.  and  Edmund  Law,  alleging  that 
he  was  the  creditor  of  the  estate  of  those  persons.  It  was 
necessary  at  that  time  to  have  a  legal  representative,  because 
suits  were  pending  in  the  Circuit  Court,  and  he  was  counsel 
for  those  persons  in  their  lifetime. 

There  was  a  remedy  afforded  in  the  Act  of  Congress  of  1846, 
authorizing  the  Orphans'  Court  under  certain  circumstances 
to  require  administrators,  &c.,  to  give  additional  securities. 
He  thought  that  Mr.  May  had  shown  that  he  was  a  creditor 
at  the  time  he  was  appointed  administrator,  and  the  Court 
should,  therefore,  require  Mr.  May  to  come  into  Court  and 
give  new  bonds  for  the  taking  care  of  the  estate,  to  await  the 
further  action  of  the  Court;  the  bond  to  be  given  within  the 
next  ten  days.  He  did  not  think  proper  under  the  circum- 
stances to  revoke  the  letters  of  administration  granted  to  Mr. 
May,  but  this  would  be  done  unless  Mr.  May  shall  give  the 
required  bond. 

In  pronouncing  his  decision  he  referred  to  several  authori- 
ties, including  that  of  8  Gill  &  Johnson,  in  the  case  of  HofiF- 
man  vs.  Geld. 

According  to  the  above  decision  the  administrator,  Henry 
May,  gave  the  required  bond  of  $20,000  as  additional  security. 
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In  re  Wm.  Wells. 
At  Law.     Decided  May  i8,  1855. 

Far  a  ivrit  of  Habeas  Corpus, 

1.  The  President  of  the  United  as  it  was  built  by  and  under 
States  has  the  power  to  grant  a  control  of  the  United  States,  the 
conditional  pardon  for  a  capital  President  has  the  right  to  use  it 
offence.  for  the  purpose  of  imprisonment, 

2.  That  the  penitentiary,  al-  when  the  sentence  has  been  com- 
thougli  especially  for  the  purposes  puted  from  hanging  to  imprison- 
enunierated  in  the    statutes,   yet      ment  for  life. 

Mr.     Chas.  Lee  Jones  for  the  petitioner. 
Mr.  P.  B.  Key  for  the  United  States. 

It  appears  that  the  petitioner  was  convicted  of  murder  at 
the  December  term  of  the  Criminal  Court,  1851,  and  was 
sentenced  to  be  hung  for  murder  April  23d,  1852,  on  which  day 
the  President  of  the  United  States  granted  him  a  pardon,  upon 
the  condition  that  he  be  imprisoned  during  his  natural  life. 
Wells,  in  the  conclusion  of  his  petition,  says:  **being  duly  in- 
formed by  counsel,  learned  in  the  law,  that  the  said  pardon  is 
absolute  and  the  condition  invalid,  he  prays  that  the  writ  of 
habeas  corpus  may  issue  to  bring  him  before  the  Court,  and 
if  it  is  found  that  his  confinement  is  illegal  and  contrary  to 
law,  he  may  be  discharged  from  his  imprisonment." 

The  case  was  argued  by  Mr.  Jones  for  the  petitioner  and 
Mr.  Key  for  the  United  States. 

Mr.  Jones  alluded  to  a  similar  case  in  Pennsylvania,  but 
said  authorities  might  be  found  in  the  statutes  or  in 
precedents  at  common  law,  but  he  contended  that  the 
President  of  the  United  States  had  nothing  to  guide  him 
but  the  Constitution  and  laws  of  the  Republic. 

Mr.  Key  contended  that  the  President  of  the  United 
States  has  power  to  commute  the  sentence  of  death  to  im- 
prisonment for  life. 
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The  Court,  through  Judge  Morsell,  pronounced  the  following 
decision: 

After  reviewing  the  arguments  which  had  been  presented 
and  citing  various  ai^horities,  said  that  the  President  of 
the  United  States  has  the  power  to  grant  a  conditional  pardon, 
as  in  this  case,  for  a  capital  offence.  If  he  had  succeeded  in 
showing  that  the  President  possessed  this  power  the  peniten- 
tiary of  all  others  would  seem  to  be  the  most  suitable  place. 

It  had  been  arg\ied  that  the  penitentiary  was  for  persons 
convicted  of  oflfences  punishable  with  imprisonment  and  labor 
under  the  laws  of  the  United  States,  or  of  the  District  of  Colum- 
bia. Although  the  penitentiary  is  principally  for  the  pur- 
pose of  punishment  in  enumerated  cases  as  therein  prescribed, 
yet  as  it  was  built  by  the  United  States,  and  is  in  charge  of 
United  States  officers,  paid  by  the  United  States,  and  of  course 
is  under  the  government  and  control  of  the  United  States. 
He  supposed,  as  the  President,  on  whom  the  pardoning  power 
is  conferred  by  the  Constitution,  has  the  right  to  commute 
punishment  in  capital  cases,  he  has  a  right,  as  a  sequence,  to 
use  the  penitentiary  for  that  purpose.  Therefore  the  appli- 
cation must  be  discharged;  it  could  not  be  sustained;  the 
habeas  corpus  must  be  refused,  and  Wells  will  remain  in  the 
penitentiary. 
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The  United  States 
On  the  relation  of  Thomas  J.  Green 


vs. 


W.  D.  McCommick,  Register  of  the  City  of  Washington. 

At  Law.    Decided  June  4,  1855. 
Petition  for  a  Writ  of  Mandamus, 


1.  The  5th  Section  of  the 
Charter  of  the  City  of  Washington 
of  1848  cannot  be  construed  so  as 
to  make  the  qualification  of  a  resi- 
dent of  the  city  to  vote,  that  he 
must  be  a  citizen  of  the  United 
States  one  year  next  preceding 
the  day  of  election. 

2.  It  is  the  duty  of  the  as- 
sessors to  register  the  name  of  all 
white  male  residents  of  the  City 


of  Washington,  who  are  subject  to 
a  school  tax,  whether  they  are 
foreigners  or  not. 

3.  The  list  having  passed  out 
of  the  hands  of  the  Register,  and 
being  in  the  hands  of  the  Com- 
missioners of  Election,  the  latter 
cannot  be  controlled  by  manda- 
mus as  their  duties  are  judicial, 
being  qua^i  judges  and  not 
ministerial. 


Messrs.  A.  H.  Lawrence  and  James  M.Carlisle  for 
the  relator. 

Messrs.  Robert  E.  Scott  and  Jos.  H.  Bradley  for  the 
respondent. 

This  is  a  rule  on  the  Register  of  the  City  of  Washington, 
to  show  cause  why  a  writ  of  mandamus  shall  not  issue  to 
compel  him  to  record  the  relator's  name  on  the  list  of  voters. 

The  petition  sets  forth:  That  he  was  naturalized  during 
the  month  of  May,  and  therefore  claimed  the  right  to  vote; 
but  this  was  refused  on  the  ground,  that  he  has  not  been  a 
* 'citizen  of  the  United  States"  for  the  term  required  by  the 
5th  Section  of  the  City  Charter  of  1848,  which  is  as  follows: 

'*  Every  free  white  male  citizen  of  the  United  States,  of 
lawful  age,  who  shall  have  resided  in  the  City  of  Washington 
for  one  year  next  preceding  the  day  of  election,  and  shall  be 
a  resident  of  the  ward  in  which  he  shall  offer  his  vote,  and 
who  shall  have  been  assessed  on  the  books  of  the  Corporation 
for  the  year  ending  on  the  31st  day  of  December  next,  pre- 
ceding the   day  of  election,  and  who  shall  have  paid  taxes 
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legally  assessed  and  due  on  personal  property  when  legally 
required  to  pay  the  same,  and  no  other  person  shall  be  en- 
titled to  vote  at  any   election  for  members  of  the  two  boards." 

That  he  is  a  free  white  male  citizen  of  the  United  States, 
is  over  the  age  of  21  years,  and  has  resided  in  the  City  of 
Washington  for  one  year  next,  preceding  the  date  hereof, 
and  that  he  is  a  resident  of  the  4th  Ward: 

That  on  the  31st  day  of  December  last,  the  relator  was  a 
free  white  male  citizen  of  this  city,  and  that  at  that  time  he 
was  subject  to  a  school  tax  for  the  past  year,  and  has  not 
been  entered  on  the  lists  according  to  the  terms  of  an  ordi- 
nance of  the  Corporation  of  Washington,  passed  the  30th  day 
of  May,  1849,  and  of  ordinance  of  said  Corporation  passed  ^^^ 
17th  of  October,  1850.  The  relator  shows  that  he  has  applied 
to  the  City  Register  to  inscribe  his  name  on  the  said  lists  and 
returns  as  subject  to  school  tax  as  aforesaid,  and  has  tendered 
the  amount  of  said  tax  to  the  Corporation;  but  the  said  Regis* 
ter  refuses  to  inscribe  his  name  on  the  said  lists  and  returns, 
whereby  he  (the  relator)  unless  the  Court  shall  declare  the 
law  to  be  otherwise,  will  lose  his  privileges  and  right  of  vot- 
ing, and  that  through  no  fault,  neglect,  or  disqualification  of 
his  own. 

The  facts  set  forth  in  the  petition  were  admitted,  but  it 
was  contended  that  the  judges  of  election  could  only  look  at 
the  lists  presented  to  thein  in  conformity  to  the  laws  of  the 
Corporation,  and  that  the  person  claiming  to  vote  must  have 
resided  here  as  a  citizoi  of  the  United  States  '*one  year  next 
preceding  the  day  of  election.'* 

Mr.  l<awrence  opened  the  case  by  reading  to  the  Court 
the  petition  of  Thomas  J.  Green. 

Mr.  Bradley  read  various  clauses  from  the  statutes  bear- 
ing on  the  subject  of  taxation  and  voting,  and  from  the 
charter  of  the  city,  that  part  which  declared  that  **every  free 
white  male  citizen  of  the  United  States  of  lawful  age,  who 
shall  be  a  resident  of  the  ward  in  which  he  shall  offor  to 
vote,  and  who  shall  have  been  assessed  on  the  books  of  the 
Corporation  for  the  year  ending  on  the  31st  December  next 
preceding  the  day  of  election,  and  who  shall  have  paid  all 
taxes  legally  assessed  and  due  on  personal   property  when 
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legally  required  to  pay  the  same,  and  no  other  person  shall  be 
entitled  to  vote  at  any  election  for  members  of  the  two 
boards/' 

If  a  man,  whether  an  alien  or  a  native,  was  a  fixed  resident 
on  the  31st  of  December  last,  he  was  subject  to  the  capitation 
or  property  tax.  The  alien  is  just  as  much  subject  to  the  pay- 
ment of  taxes  as  the  native  citizen,  but  this  does  not  neces- 
sarily give  him  the  right  to  vote. 

The  clause  of  the  charter  which  he  had  read,  he  con- 
tended, required  the  person  claiming  to  vote  to  have  resided 
here,  "as  a  ciHzen  of  the  United  States**  '*one  year  next  pre- 
ceding the  day  of  election.*'  He  is  not  to  go  to  the  polls 
directly  from  the  Court  House,  but  must  have  resided  here  oj 
a  ciHzen  for  one  year.  The  Court  has  no  power  to  order  the 
Register  to  put  the  name  of  the  relator  on  the  list  of  voters. 

Mr.  Lawrence  in  reply  .said: 

This  was  a  simple  case  of  construction  of  a  law  passed  by 
an  American  Congress,  to  be  executed  by  American  officers. 
It  was  not  a  case  in  which  an  American  native  born  citizen 
and  a  naturalized  were  placed  in  hostility  to  each  other;  (the 
one  asking  what  he  had  a  right  to  ask,  and  the  other  refusing 
what  he  had  a  right  to  refuse;)  but  the  question  was:  what 
has  Congress  declared  in  the  law  which  it  has  passed,  touch- 
ing the  qualification  of  naturalized  foreigners  to  vote,  here  or 
elsewhere?  It  was  simply  a  question  of  a  naturalized  citizen 
of  the  United  States  who  has  been  a  resident  of  this  city  for 
one  year  before  the  time  of  election,  and  who  was,  on  the 
31st  of  December  last,  subject  to  the  school-tax.  The  Act  of 
1848  alone  presented  the  question,  whether,  under  that  act, 
a  man  who  was  a  resident  one  year  prior  to  the  annual 
election,  would  or  would  not  be  a  legally  qualified  voter  at 
such  election,  if,  at  the  time  the  election  took  place,  he  was 
that  which  is  described  in  the  law  itself,  namely,  a  citizeA 
of  the  United  States.  It  is  said  by  his  friend,  Mr.  Bradley, 
that  the  naturalized  citizen  must  not  only  be  a  citizen  at  the 
time  he  shall  offer  to  vote,  but  must  have  been  a  citizen  of 
the  United  States  a  year  preceding  the  election. 

To  this  construction  my  colleague  and  I  demur.  It  is  in 
violation  of  the  plain  language  of  the  statute  itself.     There 
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is  no  reason  for  it  in  public  policy,  and  would  require  a  large 
interpolation  in  the  statute  to  arrive  at  such  a  conclusion. 
The  other  qualification  in  the  act  shows  that  it  was  altogether 
a  personal  and  not  a  political  residence — just  as  much  as  a 
qualification  respecting  age  was  a  personal  and  not  a  political 
qualification.  Mr.  Carlisle  said  **That  there  was  not  in  the 
charter  of  1848  any  distinction  between  a  native  citizen  and  a 
naturalized  citizen ;  none. ' '  It  was  a  new  notion ;  it  was  a  sheer 
delusion.  He  asked  the  gentlemen  on  the  other  side  of  the 
question  to  point  him  to  the  Constitution  or  the  law  of  the 
land  which  authorized  them  to  make  such  a  distinction  be- 
tween a  man  who  has  drawn  no  breath  out  of  the  land  and 
the  man  who,  this  day,  under  the  law  and  the  Constitution  be- 
come a  citizen.  In  1848  there  was  no  existing  reason  govern- 
ing Congress,  so  as  to  provide  that  a  citizen  should  not  be  a 
citizen  for  one  year  after  becoming  such. 

The  native  who  arrives  at  age  after  the  31st  of  December, 
is  not  entitled  to  vote,  because  in  addition  to  his  being  a 
citizen  he  must  be  liable  to  taxation  at  that  time,  the  31st  of 
December,  and  being  a  minor  he  cannot  be  subject  to  taxa- 
tion, while  the  citizen  is  liable  to  the  tax,  whether  natural- 
ized or  not. 

That  the  argument  on  the  other  side  was  in  effect  an  at- 
tempt by  implication  to  repeal  an  act  of  Congress  and  impose 
a  new  obligation  on  the  voter,  and  to  make  a  distinction 
which  they  never  before  heard. 

Mr.  Scott  in  reply. 

The  gentlemen  had  asked  to  be  pointed  to  the  Constitu- 
tion, which  drew  a  distinction  between  a  native-bom  citizen 
and  the  naturalized  citizen. 

Mr.  Carlisle,  *  *  Except  the  President  of  the  United  States.  *  * 
He  might  point  him  to  many  such  instances  in  constitutions 
of  various  states,  but  he  was  not  here  for  that  purpose.  The 
question  was,  in  what  manner  by  the  terms  of  the  compact 
contained  in  the  written  charter  the  right  of  voting  is  regu- 
lated? The  man  of  foreign  birth  is  an  alien  until  he  is 
naturalized,  the  subject  of  a  foreign  potentate,  and  owes 
allegiance  to  the  Prince  from  whose  country  he  comes. 
Would  the  declaration  of  intention  to  become  a  citizen   liable 
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to  be  abandoned  at  any  moment,  render  him  liable  to  be  put 
in  the  list  of  voters,  and  authorize  the  right  of  voting  merely 
on  condition  that  at  the  moment  of  election  he  shall  pass 
through  the  ceremony  of  naturalization?  Such  is  not  the 
meaning  of  the  charter.  There  is  no  right  to  argue  the  ques- 
tion of  citizenship,  outside  of  the  charter,  and  interpret 
another  of  a  different  signification  in  its  place.  It  was  the 
intent  of  the  act  to  confer  the  right  of  suffrage  only  on 
"citizens  of  the  United  States;' '  restricted  to  such  persons  as 
are  named  in  the  charter,  and  we  have  no  right  by  any  rule  of 
construction  to  erase  the  word  **Citizen''  and  substitute  for  it 
another  of  different  signification.  The  naturalized  foreigner 
must  have  resided  in  the  city  one  year  preceding  the  election: 
the  word  **who'*  referred  to  **citizens  of  the  United  States" 
and  not  to  mere  residents. 

The  Court  has  no  power  to  direct  the  Register  to  insert 
the  name  of  the  relator  on  the  list  of  the  assessors.  Under 
the  charter  and  law,  this  duty  was  confided  to  others.  The 
right  of  suffrage  must  be  restricted  to  such  ciiizens  of  ike 
United  Siaies  as  were  returned  on  the  books  of  the  Corporation 
during  the  year  ending  the  31st  day  of  December  next,  pre- 
ceding the  day  of  election.  This  is  imperative.  There  is 
no  power  conferred  in  this  Court  to  determine  either  before 
or  after  election  day,  who  shall  or  who  shall  not  vote.  This 
is  an  authority  conferred  on  the  Commissioners  of  Elections, 
appointed  in  the  manner  prescribed  by  the  charter,  under 
such  penalties  as  the  instrument  impose. 

Mr.  Carlisle: 

The  case  was  brought  here  to  obtain  an  authoritative 
interpretation  of  the  charter.  As  we  live  in  a  law-abiding 
community,  when  the  Court  shall  decide  the  question,  the 
people  will  be  governed,  by  it.  There  will  be  no  resistance. 
We  should  like  to  see  the  Judge  of  Election,  when  the  right 
of  this  man  to  vote  has  been  decided  to  take  upon  himself  to 
deny  it.  If  the  Court  shall  decide  the  law,  he  was  free  to 
say,  and  in  this  he  believed  he  expressed  the  opinion  of  all  our 
citizens,  that  they  would  take  care  the  law  should  be  faith- 
fully executed. 

Mr.  Scott  said,  that  the  idea  of  citizen  of   Washington 
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was  an  abuse  of  terms,  which  he  did  not  understand.  He 
(Mr.  Carlisle)  supposed  that  everybody  knew,  and  nobody 
better  than  the  gentleman,  the  primary  meaning  of  citizen,  it 
means  the  inhabitant  of  a  city;  and  whenever  it  is  intended 
in  the  charter  to  extend  to  the  political  distinction  of  citizen 
of  the  United  States,  it  says  so  in  as  many  words.  There 
seemed  to  be  some  confusion  of  ideas  on  the  part  of  the 
gentleman  (Mr.  Scott)  when  he  thought  that  while  the  Court 
is  inquiring  into  the  question  of  residence,  which  is  a  legal 
idea,  it  is  to  be  mixed  up  with  an  intention  whether  some- 
thing also  did  not  exist. 

Mr.  Bradley,  in  explanation,  repeated  that  what  he  meant 
was.  The  relator  in  this  Court  (Mr.  Green)  is  not  entitled  to 
vote.  If  there  is  no  power  to  alter  the  list,  the  Judges  of 
Election  will  have  a  plain  duty  to  perform.  In  the  discharge 
of  that  duty  he  knew  that  they  will  be  fearless,  though  they 
may  be  threatened  with  law  suit. 

The  arguments  having  concluded.  Judge  Morsell   said: 

There  is  some  difficulty  about  immediately  making  up 
our  minds.  The  subject  will  require  some  reflection,  and  we 
should  like  to  look  into  authorities,  perhaps  especially  with 
respect  to  one  point;  therefore  we  shall  deliver  our  opinion  on 
Monday  morning. 

June  4th,  1855. 

Judge  Dunlop,  in  pronouncing  the  opinion  of  the  Court, 
says: 

The  first  question  to  be  decided  is  as  to  the  right  of  a 
citizen,  naturalized  since  the  31st  day  of  December  last,  to 
vote,  having  all  the  other  qualifications  required  by  the 
city  charter. 

It  is  insisted  on  one  side  that  the  charter  requires  a  resi- 
dence of  a  year  after  the  person  claiming  to  vote  shall  have 
received  his  naturalization  papers?  That  depends  on  the 
strict  and  fair  construction  of  the  5th  section  of  the  charter 
of  1848,  which  says,  **every  free  white  male  citizen  of  the 
United  States,  &c.*' 

It  is  supposed  to  be  the  true  construction  of  the  cHarter, 
not  only  that  he  must  be  naturalized  before  the  election,  but 
shall  have  resided   as  a  naturalized  citizen   in   the  city  a 
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year  before  the  day  of  election.  But  this  is  not  a  true  con- 
struction of  the  charter. 

It  would  require  us  to  interpolate  after  the  words,  * 're- 
sided in  the  city  of  Washington/*  the  words  *'as  a  citizen  of 
the  United  States,'*  which  we  have  no  authority  to  do. 

The  party  oflfering  to  vote  must  by  the  charter  be  a  free 
person,  whit^,  a  male,  and  a  citizen  of  the  United  States,  and 
must  have  attained  the  age  of  21  years  and  resided  here  one 
year  next  preceding  the  day  of  election.  There  is  no 
necessity  for  this  restriction,  it  would,  in  effect,- be  asking  the 
Court  to  add  another  year  of  probation.  The  law  of  the  land 
requires  a  residence  of  five  years.  By  affirming  the  construc- 
tion sought,  it  would  require  a  residence  of  six  years  in  order 
to  enjoy  the  full  privileges  of  a  citizen.  Whether  this  is  ex- 
pedient or  not  it  is  for  the  Legislature  to  determine.  It 
seems  to  me,  therefore,  that  the  term  ''resident**  does  not 
relate  to  his  political  character  as  a  citizen  of  the  United 
States,  but  his  residence  as  a  person.  The  true  construction 
of  the  charter  is,  that  if  a  person  be  subject  to  the  school-tax, 
and  is  a  resident,  he  has  a  right  to  vote;  in  the  case  of  the 
petitioner  Green,  it  is  for  him  to  say  whether  he  is  a  legal 
voter.  It  appears  that  he  has  resided  in  the  City  of  Washing- 
ton one  year  previous  to  the  filing  of  his  petition  in  the 
present  case,  and  was,  as  he  states,  entitled  to  be  enrolled  on 
the  school-tax  register;  but  that  his  name  was  not  enrolled. 

The  question  is:  first,  whether  the  petitioner  is  entitled 
to  enrollment.  Although  conceded  by  Mr.  Bradley  that  the 
alien,  who  was  a  resident,  was  subject  to  be  enrolled;  yet  his 
colleague  (Mr.  Scott)  argued  earnestly,  and  with  much  in- 
genuity, that  that  concession  ought  not  to  have  been  made. 
That  depends  on  the  2d  section  of  the  Charter,  which  says, 
"the  Corporation  shall  have  power  to  lay  and  collect  a 
school-tax  on  every  free,  white  male  citizen  of  the  age  of  21 
years  and  upwards.  It  will  be  observed  in  the  first  place,  that 
the  terms  in  the  2d  and  5th  sections  are  different. 

In  the  5th,  to  qualify  a  man  to  vote  he  must  be  a  free, 
white,  male  citizen  0/  the  United  States  \  but  in  the  2d  section 
(which  gives  the  Corporation  power  to  lay  and  collect  the 
school-tax)  he  must  be  a  free,  white  male  citizen,  omitting 
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"of  the  United  States."  It  is  supposed  that  the  Legislature 
intended  the  language  to  be  different,  if  it  did,  it  should  have 
said  so.  A  foreigner  may  be  a  citizen,  an  inhabitant,  or  a 
resident  of  a  town,  while  so,  he  has  a  duty  to  perform;  he  is 
bound  to  obey  the  laws,  and  is  entitled  to  protection;  he  may, 
without  being  a  citizen  of  the  United  States,  be  a  citizen  of 
Washington,  a  dweller,  and  an  inhabitant,  all  these  meaning 
the  same  thing,  Dryden  so  defines  them.  If  a  foreigner  has 
a  right  to  come  to  this  city,  and  has  resided  here,  is  there  any 
reason  why  he  should  not  be  subject  to  the  burdens  of  the 
city,  and  contribute  to  its  support?  It  is  admitted  that  as  to 
real  and  personal  property  he  is  subject  to  taxation.  Here 
foreigners  are  to  some  extent  guasi  citizens,  without  being 
citizens  of  the  United  States. 

In  relation  to  the  school-tax:  every  child  between  5  and 
16  years  of  age  has  a  right  of  admission  into  the  public  schools, 
whether  the  child  of  an  alien  or  naturalized  citizen.  He  en- 
joys the  benefit  of  the  school  system,  and  for  this  reason  he 
contributes  a  school-tax.  We  are  warranted  in  this  opinion, 
not  only  by  the  laws  of  the  Corporation  but  by  the  charter. 
I  think  it  clear,  therefore,  that  the  foreigner  who  resides  in 
the  City  of  Washington  is  subject  to  the  school-tax,  and 
as  the  petitioner  says  he  was  subject  to  the  school-tax  on  the 
31st  of  December  last.  It  was  the  duty  of  the  assessors  to 
register  his  name.     This  they  have  failed  to  do. 

When  the  case  of  C.  S.  Wallach  was  last  year  before  the 
Court  it  was  held,  that  where  the  party  was  entitled  to  be 
registered,  but  the  assessor  had  omitted  his  name  by  neglect, 
or  inadvertance  or  carelessness,  the  person  thus  entitled 
should  not  be  deprived  of  his  right  to  vote,  on  producing  the 
proper  proof  to  the  commissioners  of  election. 

But  the  question  to  coerce  the  city  register  by  mandamus 
to  enter  the  name  of  the  petitioner  on  the  school-tax  list 
involves  matters  of  considerable  importance.  The  law  how- 
ever is  familiar  to  the  Court.  The  Supreme  Court  at  the  last 
term  decided  it  in  two  cases.  The  doubt  here  is  as  to  what 
oflScer,  if  any,  can  be  operated  upon  and  controlled. 

The  mandamus  applied  for  is  to  compel  the  register  of 
this  city  to  enter  the  name  of  the  applicant  on  the  list.     In 
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.the  case  of  Wallach  there  was  no  mandamus  issued.  The 
opinion  of  the  Court  was  sought  at  the  instance  of  all  parties, 
thejudges  of  election  included.  We  think  now  as  we  thought 
then,  that  the  register,  having  passed  out  of  the  hands  of  the 
assessors  by  whom  it  was  made,  is  now  in  the  hands  of  the 
commissioners  of  election. 

Those  were  the  only  parties  who  could  be  controlled;  but 
this  Court  could  not  operate  upon  them  by  a  mandamus,. the 
list  now  being  in  possession  of  the  commissioners  of  election. 
These  latter  are  ^«tfj/ judges,  and  are  sworn  to  decide  the 
qualification  of  voters,  according  to  their  judgment  and  the 
law.  Their  duties  are  not  ministerial,  therefore  the  Court 
cannot  control  them  by  a  mandamus,  and  the  Supreme  Cotwt 
of  the  United  States  has  laid  down  the  principle. 

Judge  Morsell  did  not  deem  it  necessary  to  occupy  much 
time,  but  if  desired  or  wished  for  on  this  occasion  he  should 
certainly  concur  in  the  views  of  his  brother  judge. 

He  felt  satisfied  that  the  construction  of  the  statute  as  he 
(Judge  Dunlop)  had  thought  proper  to  give  it,  and  on  those 
views  he  relied.  The  Court  has  no  jurisdiction  to  award  a 
mandamus. 

A  mandamus  under  the  circumstances  may  issue,  if  it 
can  be  issued  to  an  officer  whose  duties  are  ministerial  and 
not  judicial. 

In  the  present  case  the  list  has  passed  out  of  the  hands 
of  the  register,  (who  is  a  ministerial  officer)  and  therefore 
the  mandamus  is  dismissed. 
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Petition  of  Richard  Biddle  ef  aL 
At  Law.     Decided  May  i8,  1855. 

On  a  Writ  of  Habeas  Corpus, 

I.  It  is  not  in  the  power  of  2.  The  Circuit  Court  can  not 
the  Circuit  Court  of  the  District  look  beyond  the  record  of  the 
of  Columbia  to  revise  or  correct  court  martial;  it  has  no  power  or 
the  error  of  a  court  martial  if  any  jurisdiction  to  examine  the  pre- 
exists. The  appeal  must  be  to  ceedings  under  a  writ  of  error;  it 
the  President  who  confirmed  the  cannot  therefore  usurp  power  or 
sentence.  jurisdiction  by  a  writ  of  habeas 

corpus, 

Mr.  Charles  L.  Jones  for  the  petitioners. 
Mr.  P.  B.  Key  against  the  petitioners. 

Four  United  States  sailors  named  Richard  Biddle,  Sam'l 
Kays,  David  Hazard,  and  John  McKenny.  The  first  and 
second  were  tried  by  a  court  martial  at  Norfolk,  Va.;  the 
others,  by  a  court  martial  at  New  York  City,  and  convicted 
and  sentenced  to  service  at  hard  labor  in  the  penitentiary  of 
this  District.  They  pray  that  writs  of  habeas  corpus  may 
issue  to  bring  them  before  the  Court.  Not  having,  they  say, 
been  convicted  of  any  offence  punishable  with  imprisonment 
at  hard  labor  under  the  laws  of  the  United  States  or  District 
of  Columbia,  and  if  it  shall  be  found  that  their  confinement 
is  illegal  and  contrary  to  law,  they  may  be  discharged  from 
imprisonment. 

Judge  Dunlop  pronounced  the  decision  of  the  Court. 

He  referred  to  the  petition  of  Richard  Biddle,  who 
enlisted  as  a  sailor  in  the  naval  service  in  October, 
1852,  for  the  period  of  three  years.  He  was  tried  by  a 
general  court  martial  at  Norfolk  for  **mutinous  conduct  and 
language'*  on  the  23rd  February,  1854;  convicted  and  sen- 
tenced to  ten  years  imprisonment  at  labor  in  the  District 
penitentiary.  The  proceeding  judgment  and  sentence  of  the 
court  martial  were  submitted  to  the  President  of  the  United 
States,  and  approved  by  him. 
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The  jurisdiction  of  the  court  martial,  the  Court  said,  is 
not  denied,  but  it  is  insisted  that  the  court  martial  exceeded 
its  authority  by  passing  the  sentence.  He  read  the  law  of 
Congress  of  1800  for  the  government  of  the  Navy,  which 
prescribes  the  punishment  for  the  several  offences  known  to 
the  naval  service,  to  be  determined  by  a  court  martial,  the 
finding  to  be  submitted  to  the  President  for  his  approval. 

It  was  not  therefore  in  the  power  of  the  Circuit  Court 
to  re\nse  or  correct  the  error  of  the  court  martial,  if  any  exists; 
the  appeal  must  lie  to  the  President  who  confirmed  the 
sentence  of  the  court  martial. 

The  Circuit  Court  could  not  look  beyond  the  record;  it 
had  no  power  to  examine  the  proceedings  under  a  writ  of 
error,  as  the  law  had  placed  such  jurisdiction  beyond  its 
power,  it  cannot  Usurp  power  by  a  writ  of  habeas  corpus. 

There  is  no  doubt  the  court  martial  had  power  to  punish 
Biddle  for  the  crime  of  which  he  was  charged.  The  Court  was 
satisfied  that  Biddle  must  be  remanded,  and  the  same  prin- 
ciple applies  to  the  other  three  cases. 


REPORTS  OF  CASES 

DBCIDBD  IN  THK 

Cir(;uit  CourhoF  bl)^  Dia;bri(;b  oF  Coluiptia, 

FOR  THE 

COUNTY   OF  WASHINGTON, 

OCTOBER  TERM,  1855. 

James  Duni.op,i  Chief  Judge;  James  S.  Morsei^i^  and  William 

W.  Merrick,^    Associate  Judges. 


WiLUAM  T.  Dove,  use  of  Richard  Hallack,  Trustee,  &c., 

vs. 
J.  H.  Blair. 

At  Law.     Decided  January  25,  1856. 

Motion  ill  Arrest  of  Judgment, 

A  motion  in  arrest  of  judgment      judgment  is  rendered  and  execu- 
will  be  dismissed  if  made  after      tion  issued  thereon. 

Messrs.  Carlisle  and  Shehan  for  the  plaintiff. 
Messrs.  Bradley  and  Shelton  for  the  defendant. 

Motion  in  arrest  of  judgment. 

The  clerk  will  please  enter  a  motibn  in  arrest  of  judg- 
ment in  this  case,  on  the  ground  that  there  are  errors  appear- 
ing on  the  face  of  the  record. 


Ijames  Dunlop  sworn  in  as  Chief    Judge  on  the  14th  day  of 
December,  1855,  vice  Wm.  Cranch,  deceased.    (See  appendix.) 

SWm.  M.  Merrick  sworn  in    as  Associate  Judge  on  the    17th 
day  of  December,  1855,  vice  James  Dunlop,  appointed  Chief  Judge. 
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And  thereupon  the  said  motion  in  arrest  of  judgment 
coming  on  regularly  to  be  heard,  the  plaintiff  by  his  counsel 
objected  to  the  same  being  heard  by  this  Court,  on  the  ground 
that  the  said  motion  was  not  filed  in  time,  according  to  the 
usage  and  practice  of  this  Court,  and  on  the  further  ground 
that  said  motion  was  filed  after  judgment  was  rendered,  and  a 
^rz/acias  issued  thereon,  said  judgment  having  been  rend- 
ered on  the  23rd  of  April,  1855,  and  S2Ad  fieri  facias  having 
been  issued  on  the  8th  of  May  following,  and  the  Court 
having  heard  and  considered  the  said  objection,  refused  to 
consider  the  said  motion  in  arrest  of  judgment,  and  order  and 
direct  the  same  to  be  dismissed. 

Motion  dismissed. 
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DECIDED     IN    THE 

Circuib  Court  of  bl)e  Disfcricb  of  Colunjbia 

FOR    THE 

COUNTY     OF    WASHINGTON, 

MARCH  TERM,  1856. 

James  Dunlop,  Chief  Judge;  James  S.  Morsei,!,  and  Wii^wam 

M.  Merrick,  Associate  Judges. 


Phiup  Gormley 

vs. 
Bartlett  Smith. 


At  Law.     Decided  April  17,  1856. 

Action  for  Work  and  Labor. 

On  a  contract  with  the  defend-  In  an  action  on  the  contract  it 

ant  to  haul  all    the  stone  which  was  held:    That  the  plaintiff  is 

the  defendant  had  contracted  to  entitled  to  the  contract  price  for 

supply  for  the  Capitol  extension,  the  stone  he  had  hauled,  and  the 

the    plaintiff  hauled    about   one-  gain  or  profit  he  would  have  made 

half,  and  was  forbidden  by  the  if  he  had  been  allowed  to  complete 

defendant  to  proceed  further.  the  contract. 

Mr.  W.  D.  Davidge  and  Mr.  Ennis  for  the  plaintiff. 

Mr.  J.  M.  Carlisle  for  the  defendant. 

This  action  of  trespass  on  the  case  was  brought  on  the 
following  bill  of  particulars: 
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Bartlett  Smith 

To  Philip  Gormley,  Dr. 

Aug.,  1851.  To  hauling  15664  perches  of  gueiss 

to  rock  for  the  extension  of  the  U.  S. 

May,   1852.  Capitol,  at  40  cents  per  perch.           $  6265  60 

May,    1852.  To  profit  on  hauling  17976  perches  of 

to  gueiss    rock   for    same,   said  profit 

Dec.,    1852.  being  18  cents  per  perch.                        3495  37 

$  9760  97 
Dec.,    1852.     By  cash  to  this  date  3370  00 

Balance  due  $  6390  97 

On  the  trial  of  the  case  the  following  instructions  were 
prayed  for  by  the  respective  counsel. 

On  the  trial  of  this  cause,  the  plaintiff,  to  maintain 
the  issue  on  his  part,  gave  in  evidence  the  proposition  in 
writing  from  the  plaintiff  to  the  defendant,  and  proved  by 
Samuel  Strong,  a  witness  on  his  part,  produced  by  him,  that 
the  witness  was  the  superintendent  of  the  work  of  the  exten- 
sion of  the  Capitol;  and  that  he  received  from  the  defendant 
the  said  paper,  and  that  the  defendant,  in  his  presence 
accepted  the  said  proposition,  and  the  witness  then  and  there 
noted  the  said  acceptance  at  the  bottom  of  the  said  paper. 
That  the  plaintiff  thereafter  promptly  proceeded  to  perform 
the  said  contract  on  his  part  till  he  was  forbidden  from  pro- 
ceeding further  by  the  defendant,  who  rescinded  the  contract, 
without  expressing  any  reason  for  so  doing.  That  the 
plaintiff  had  in  part  discharged  his  duty  under  said  contract 
faithfully  till  then,  and  was  prepared  and  able,  and  offered 
to  complete  it.  And  that  the  fair  gain  which  he  would  have 
made  thereon  was  18  cents  per  perch,  and  that  the  whole 
amount  of  the  stone  hauled  for  the  said  work,  from  the  said 
canal,  was  33,640  perches,  of  which  the  said  plaintiff  hauled 
i5»664. 

That  while  the  said  work  was  progressing,  the  said 
Smith  assigned  his  contract  for  the  north  wing  to  one  O'Neal. 

That  the  plaintiff  offered  and  was  ready  to  proceed, 
notwithstanding  said  assignment,   but  that    the   defendant 
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aforesaid,  assigned  the  same  so  as  to  cut  off  the  plaintiff's 
right,  and  that  he  was  notified  by  the  plaintiff  that  he  should 
claim  the  hauling  of  the  whole  and  hold  him  responsible; 
but  the  defendant  nevertheless  forbade  the  plaintiff  from 
further  proceeding. 

The  witness  further  proved  that  the  contract  between 
the  plaintiff  and  the  defendant  was  for  the  hauling  of  all  the 
stone  which  should  be  required  for  the  Capitol  extension  both 
wings,  for  the  supply  of  all  of  the  stone  the  defendant  held  a 
contract  with  the  government.  And  thereupon  the  defend- 
ant prayed  the  Court  to  instruct  the  jury  that  the  plaintiff 
is  only  entitled  to  recover  in  this  action  the  balance  of  the 
account  for  stone  actually  hauled  at  the  rate  proven,  and  not 
for  any  gain  or  profit  which  he  would  have  made  if  he  had 
hauled  all  the  stone  required  for  the  said  work.  Which  instruc- 
tion to  the  Court,  (Dunlop,  Morsell  and  Merrick)  refused  to 
give,  to  which  refusal  the  defendant,  through  his  attorney, 
excepted. 

Verdict  for  the  plaintiff.  Damages  $6399.97,  with 
interest,  from  Dec.  i,  1852. 

Motion  for  new  trial. 

Motion  overruled  and  judgment  on  the  verdict. 
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The  United  States  ex.  rd.    Philemon  T.  Herbert. 

vs. 
The  Marshal  of  the  District  of  Columbia. 

Criminal  Court.    Judge,  Thomas  H.  Crawford. 

Decided  May  12,  1856. 

On  a  Writ  of  Habeas  Corpus. 

^Ji  testimony  given  in  Court  on  murder  should   not  take  place,  he 

^  J^turn   of  a   writ  of   habeas  will  order  the  prisoner   to    give 

^puSf  if  it  is  clear  to  the  mind  bail  for  his  appearance, 
of  the  Judge  that  a  conviction  for 

Decision  of  Judge  Crawford. 

The  testimony  adduced  at  the  hearing  on  the  writ  of 
habeas  corpus,  directed  to  the  Marshal  of  the  District  of 
Columbia  to  bring  the  body  of  Philemon  T.  Herbert  before 
me  on  Saturday  last,  has  been  the  subject,  in  connection  with 
the  law  arising  thereon,  of  a  full  consideration,  as  the  inter- 
vening time  would  all6w.  I  was  strongly  impressed  by  the 
evidence  as  it  was  detailed,  and  the  reflection  of  which  I  have 
sought  aid,  instead  of  changing  that  impression,  has 
strengthened  the  conviction  entertained  when  the  evidence 
was  closed.  I  abstain  from  giving  the  reasons  for  the  con- 
viction arrived  at — zcfAy — must  be  obvious. 

In  any  view  which  a  jury  may  take  of  the  evidence 
under  proper  instructions  from  the  Court  as  to  the  law,  it  is 
quite  clear  to  my  mind  that  a  conviction  for  murder  should 
not  take  place.  If  the  evidence  had  left  room  for  debate 
whether  the  prisoner  was  guilty  of  murder  or  manslaughter, 
or  was  entitled  to  an  acquittal,  although  the  ground  for  such 
a  debate  might  have  been  slight,  I  should  have  remanded 
him  to  prison. 
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In  relation  to  the  two  last  branches  of  inquiry  just  stated, 
viz:  whether  a  charge  of  manslaughter  can  be  maintained  or 
the  defendant  be  discharged,  there  is  contradictory  testimony; 
and  it  is  not  for  the  Court  but  the  jury  to  say  what  part  of 
the  testimony  they  will  credit,  and  to  what  the  weight  of 
evidence  which  may  be  adduced  on  a  trial  shall  point. 

When  a  matter  of  fact  is  involved,  the  Court  should  bail 
or  remand;  to  discharge  would  be  for  the  Court  to  try  and 
decide  the  truth  of  the  fact  for  which  a  person  may  be  con- 
victed instead  of  the  jury.  (Petersdoff  Law  of  Bail.  522-3,  10 
Law  Library,  294,  &c.,  &c.)  The  order  of  the  Court  is  that 
the  prisoner  enter  into  recognizance  with  one  or  more  good 
surety  or  sureties  in  the  sum  of  $10,000,  conditioned  for  his 
appearance  at  the  next  term  of  the  Criminal  Court  of  the 
District  of  Columbia,  to  be  holden  on  the  third  Monday  of 
June  next,  to  answer  to  the  charge  of  manslaughter  of 
Thomas  Keating,  and  not  to  depart  the  jurisdiction  of  the 
Court  without  the  leave  thereof;  and  on  his  failure  to  do  so, 
that  he  be  remanded  to  the  jail  of  Washington  County,  in  the 
District  of  Columbia. 
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Horatio  and  John  W.  Easby. 

vs. 
Agnp:s  Maria  Easby. 

Appeal  from  the  Orphans'  Court. 

At  Law.    Decided  June  13,  1856. 

An    executor   could    renounce      as    such,    and    be  relieved    from 
Ills  right  as  executor  after  acting      responsibility. 

Messrs.  Webb  and  Carlisle  for  the  appellant. 
Mr.  J.  H.  Bradley  for  the  appellee. 

This  was  an  appeal  from  the  Orphans'  Court,  growing  out 
of  the  will  of  William  Easby. 

Among  the  questions  decided  by  Judge  Purcell  was  that 
the  widow  of  Wm.  Easby  and  executrix,  associated  with 
others  as  executors  of  her  husband's  will,  could  join  in  letters 
testamentary  with  the  executors,  and  after  acting  with  them 
for  several  months  renounce  her  right  as  executrix  and  be 
released  from  her  responsibility  as  such. 

The  Circuit  Court  afiBrmed  above  decision. 
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William  McVeight  ei  aL 
Attaching  Creditors  of  James  M.  McKnight. 

Ann  E.  McKnight. 
At  Law.     Decided  June  25,  1856. 

To  Satisfy  Executions, 

The  husband   of  the  defendant  Commissioners  appointed  by  the 

was    insolvent,  and    largely  in-  Court  to  make  partition.    As  the 

debted  to  sundry  judgment  cred-  proceeds  of  the  salie  was  never  in 

itors,  who  sued  out  attachments  the  actual  possession  of  the  hus- 

against  him  and  levied  them  upon  band,  it  was  held  that  the  attach-- 

the  defendant's  share  in  the  sale  ing  creditors  acquired  no  right  to 

of  certain  real  estate  left  by  her  the  proceeds  of  the  sale, 
father,  and  now   in  the  hands  of 

Messrs.  Bradley,  Davidge  and  Chilton  for  plaintiflFs. 

Messrs.  R.  H.  Gillet  and  J.  M.  Carlisle  for  defend- 
ant. 

In  this  case  the  following  facts  appeared: 

Anthony  Preston  died  intestate,  leaving  a  large  real 
estate  in  this  city.  His  widow  and  heirs  applied  to  the 
Circuit  Court  for  the  appointment  of  commissioners  to  make 
partition  of  it,  which  application  was  granted.  On  examin- 
ing the  various  parcels  of  land  the  commissioners  reported 
that  they  were  so  situated  that  they  could  not  be  equally 
divided. 

The  Court  thereupon,  at  the  request  of  the  petitioners, 
directed  the  lands  to  be  sold,  and  the  proceeds  to  be  divided 
and  paid  to  the  widow  and  heirs.  The  sale  was  accordingly 
made,  and  the  shares  duly  paid  over,  except  that  of  the  defend- 
ant, Mrs.  McKnight,  who  was  a  daughter  of  Preston.  Her 
htisband  was  insolvent  and  largely  indebted  to  sundry  j  udgment 
creditors,  who  sued  out  attachments  thereon  against  him,  and 
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levied  them  upon  Mrs.  McKnight's  share,  consisting  of  money 
and  bonds,  while  in  the  hands  of  the  commissioners.  The 
creditors  contended  that  the  sale  and  confirmation  thereof  by 
the  Court  converted  her  share  into  personal  property,  and 
that  as  such,  it  belonged  to  her  husband  and  became  liable 
to  be  attached  for  his  debts.  In  behalf  of  Mrs.  McKnight  it 
was  insisted  that  her  share  of  the  proceeds  of  her  real  estate 
continued  hers  until  it  came  into  the  actual  possession  of  her 
husband,  or  until  he  had  exercised  a  legal  control  over  it. 
A  motion  was  made  in  her  behalf  to  quash  the  attachments. 
During  the  pendency  of  this  motion  Mr.  McKnight  died,  his 
wife  and  two  children  surviving  him. 

The  cases  were  elaborately  argued  on  both  sides.  After 
full  consideration  the  Court  held: 

That  the  attaching  creditors  acquired  no  right  to  Mrs. 
McKnight's  share  in  the  proceeds  of  said  sale,  and  thereupon 
quashed  the  attachments. 
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United  States  vs.  Herbert. 


The  United  States. 

vs. 

Philemon  T.  Herbert. 


Criminal  Court. 


Judge  Thomas  H.  Crawford. 


Decided  July  24,  1856. 
Indictvient for  Murder, 


I.  In  a  trial  for  homicide  the 
Court  held:  That  the  moment  a 
man  is  bound  to  retreat,  is  that  in 
which  the  danger  becomes  ap. 
parent,  up  to  that  time  there  is 
nothing  to  retreat  from,  he  is 
obliged  to  retreat  if  he  can  safely; 
but  if  by  reason  of  the  fierceness  of 
attack,  he  is  prevented  from  mov- 
ing away,  the  law  does  not  require 
it  of  him;  but  he  is  excused  in  the 
same  manner  as  if  he  fled.  If, 
under   these    circumstances,    he 


gives  his  assailant  a  mortal  wound 
it  is  a  case  of  justifiable  homicide. 

2.  The  Court  is  not  bound  to 
grant  an  abstract  instruction ;  that 
in  answering  a  prayer  the  judge 
gives  an  opinion  when  he  modi- 
fies the  instruction  asked  for  on 
an  abstract  point  of  law  it  is  error. 

3.  The  Criminal  Court  should 
not  instruct  the  jury  that  upon 
the  whole  evidence  the  prisoner 
is  entitled  to  an  acquittal. 


Mr.  Bradley,  Hon.  John  B.  Weller,  Hon.  Percy 
Walker  and  Hon.  P.  Philips  for  the  prisoner. 

Mr.  Philip  B.  Key,  District  Attorney,  for  the  United 
States. 

This  case  was  first  examined  by  Justices  of  the  Peace, 
Daniel  Smith  and  James  H.  Birch,  who  concluded  not  to  take 
bail,  but  to  refer  the  matter  to  the  Criminal  Court. 

Thereupon  the  counsel  for  the  accused  procured  a  writ 
of  habeas  corpus^  and  brought  him  before  Judge  Crawford, 
who  decided  that  a  conviction  for  murder  could  not  take 
place,  and  admitted  the  prisoner -on  bail  in  the  sum  of  $10,000 
to  answer  the  charge  of  manslaughter. 

The  Grand  Jury  thereafter  made  a  presentment  for  murder 
against  the  prisoner. 
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On  the  trial  the  prisoner's  counsel  submitted  the 
following  instructions: 

Instructions  to  the  jury. 

**  ist.  If  a  sudden  affray  arose  between  the  accused  and 
the  deceased,  and  afterwards  several  other  persons  interfered 
to  assist  the  deceased,  and  by  these  assailants  the  defendant 
was  borne  down  and  beaten,  and  had  reason  to  believe  that  he 
was  in  imminent  danger  of  bodily  harm,  from  which  he 
could  not  safely  escape,  and  while  in  this  position  fired  the 
pistol  by  which  the  deceased  was  killed,  it  was  in  judgment 
of  law  a  case  of  excusable  homicide,  and  it  is  immaterial,  in 
the  absence  of  premeditation  and  malice,  by  whom  the  affray 
was  commenced.  And  it  is  also  not  material  that  the  accused 
might  have  escaped  before  the  imminent  peril  came  upon  him, 
if  at  the  time  the  peril  came,  he  had  reason  to  believe  himself 
in  imminent  peril  of  life,  or  of  great  bodily  harm,  and  when 
he  fired  the  pistol   he  could  not  safely  escape." 

'*  2nd.  To  have  authorized  Herbert  to  take  the  life  of 
Keating,  the  necessity  for  doing  so  need  not  be  actual;  for  if 
the  circumstances  were  such  as  to  impress  his  (Herbert's) 
mind  with  the  reasonable  belief  that  such  necessity  was 
impending  it  is  sufficient." 

**  3rd.  If  the  jury  believe,  from  the  evidence,  that  at 
the  time  the  pistol  was  discharged,  Herbert  was  being  pressed 
by  superior  numbers,  and  was  in  danger  of  death  or  of  serious 
bodily  harm,  from  which  he  could  not  safely  escape,  he  was 
justified  in  taking  life. 

'*  4th.  If  the  jury  entertain  reasonable  doubts  as  to  any 
material  facts  necessary  to  make  out  the  case  for  the  govern- 
ment, they  must  give  the  benefit  to  the  defendant. 

The  Judge  accepted  them  without  hesitation. 

The  jury  retired  after  the  reading  of  the  instruction  by 
the  Court. 

The  jury  could  not  agree,  and  were  dismissed. 

The  prisoner  was  again  tried.  Mr.  Wm.  P.  Preston,  of 
Baltimore,  assisting  the  District  Attorney  in  the  prosecution. 

The  case  for  the  prosecution  was  opened  by  Mr.  Key, 
followed  by  Mr.  Bradley  for  the  defence. 
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After  the  testimony  was  given  on  both  si^es,  the  prose- 
cution moved  the  Court  to  instruct  the  jury  as  follows: 

I  St.  If  from  the  evidence  the  jury  believe  that  on  the 
day  mentioned  in  the  indictment,  Philemon  T.  Herbert,  the 
accused,  armed  with  a  pistol  or  pistols,  entered  the  break- 
fast room  of  Willard's  Hotel,  and  then  and  there,  without 
provocation,  made  use  of  language  and  acted  in  a  manner 
ordinarily  indicative  of  a  wicked,  depraved  and  malignant 
spirit,  and  within  said  room,  shortly  after  the  use  of  said 
language  and  the  doing  of  said  acts,  by  the  means  of  the 
pistol  or  pistols  aforesaid,  shot  to  death  Thomas  Keating, 
who  was  then  and  there  unarmed  and  in  the  lawful  discharge 
of  his  duty,  such  shooting  and  killing  is  in  judgment  of  law 
murder. 

2nd.  If  from  the  evidence  the  jury  believe  on  the  day 
mentioned  in  the  indictment,  Philemon  T.  Herbert,  the 
accused,  being  a  guest  or  boarder  at  Willard's  Hotel,  entered 
.  the  breakfast  room  of  said  hotel  for  the  purpose  of  obtaining 
his  breakfast;  that,  having  in  a  proper  and  lawful  manner 
ordered  said  breakfast;  the  servant  to  whom  he  gave  the  said 
order,  declined  to  comply  therewith,  unnecessarily  delayed 
the  execution  thereof,  or,  by  insolence  of  manner,  words  or 
gestures,  insulted  or  provoked  said  Herbert;  and  thereupon, 
under  such  insult  or  provocation  suddenly,  in  heat  of  blood 
and  under  the  influence  of  mere  passion,  by  means  of  a  pistol 
or  pistols,  which  he  casually  had  about  his  person,  said 
Herbert  shot  to  death  a  certain  Thomas  Keating,  who  then 
and  there  in  the  opinion  of  said  Herbert,  took  part  in  the 
insult  and  provocation  aforesaid,  and  by  words  and  actions 
manifested  a  disposition  to  commit  an  assault  and  battery  on 
the  said  Herbert,  such  shooting  and  killing  is  in  the  judg- 
ment of  law,  manslaughter. 

3rd.  If  the  jury  believe  from  the  evidence  that  the 
prisoner  at  the  bar  made  an  assault  and  battery  upon  the 
deceased,  and  the  brother  of  the  deceased,  Patrick  Keatii\g, 
interfered  to  pacify  the  prisoner  and  to  protect  the  deceased 
from  said  assault;  and  that  the  prisoner  then  advanced  upon 
the  said  Patrick  Keating  with  a  chair  and  a  loaded  pistol, 
whereupon  the  said  Patrick  Keating  seized  the  said  pistol 
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and  endeavored  to  wrench  it  from  the  grasp  of  the  prisoner, 
and  that  the  deceased  then  came  to  the  assistance  of  the  said 
Patrick  Keating;  and  that  the  deceased  and  Patrick  Keating 
and  one  Gardiner^  a  friend  of  the  prisoner^  and  the  prisoner 
then  became  engaged  in  a  conflict  and  struggle,  and  the  said 
parties  thus  engaged  were  separated  by  one  DeVenois,  and 
that  the  said  Patrick  Keating  fled;  and  that  the  prisoner 
tiien  seized  the  deceased  by  the  collar  of  his  coat  or  jacket 
and  shot  him  with  the  said  pistol,  which  caused  his  death, 
then,  in  the  absence  of  premeditation  and  malice,  the  prisoner 
is  guilty  of  manslaughter, 

4th.  If  the  jury  believe  from  the  evidence  that  the 
prisoner  first  assaulted  the  deceased  with  a  deadly  weapon, 
'and  the  brother  of  the  deceased,  Patrick  Keating,  interfered 
to  protect  the  deceased,  and  the  prisoner  then  advanced  upon 
the  said  Patrick  Keating  with  a  deadly  weapon,  whereupon 
the  said  Patrick  Keating  seized  the  deadly  weapon  and 
endeavored  to  wrench  it  from  the  grasp  of  the  prisoner,  and 
that  the  deceased  then  came  to  the  assistance  of  the  said 
Patrick  Keating,  and  that  the  deceased  and  Patrick  Keating 
and  one  Gardiner  and  the  prisoner  then  became  engaged  in  a 
conflict  and  struggle,  and  that  the  prisoner  then  used  the 
deadly  weapon  upon  the  person  of  the  deceased,  which 
took  his  life,  then,  in  the  absence  of  premeditation  and 
malice,  it  is  manslaughter^  notwithstanding  the  jury  may 
believe  from  the  evidence  the  prisoner  had  reasonable  grounds 
to  apprehend  great  bodily  injury. 

5th.  If  the  jury  believe  from  the  evidence  that  the 
prisoner,  even  if  he  were  assaulted,  could  have  retreated 
without  endangering  his  life,  or  without  receiving  great  bodily 
injury  by  so  doing,  and  did  not  retreat,  but  pressed  on  the 
attack  and  took  the  life  of  the  deceased,  then,  in  the  absence 
of  premeditation  and  malice,  he  is  guilty  of  manslaughter. 

6th.  If  from  the  evidence  the  jury  believe  that  on  the 
day  mentioned  in  the  indictment,  Philemon  T.  Herbert,  the 
accused  being  a  guest  or  boarder  at  Willard*s  Hotel,  in  the 
room  referred  to  in  the  evidence  in  this  clause,  made  an  assault 
upon  Thomas  Keating  with  a  loaded  pistol,  and  that  out  of 
said  assault  arose  an  affray,  in  which  affray  the  said  accused 
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shot  to  death  the  said  Thomas  Keating,  that  then  the  accused 
is  not  justifiable  under  the  law  in  making  the  plea  of  self- 
defence. 

The  judge's  decision  upon  the  above  instructions  was  as 
follows: 

Qualifications  to  the  ist  instruction: — The  instruction 
prayed  above  is  abstract.  It  presents  a  naked  proposition, 
without  reference  to  any  fact  disputed  in  the  case,  on  any 
fact  sworn  to  on  either  side,  except  only  the  presence  of  the 
prisoner  at  Willard's  Hotel,  on  the  8th  of  May  last,  having  a 
pistol  in  his  possession,  and  the  shooting  by  him  of  Thomas 
Keatingf  which  facts  are  not  contested. 

It  is  the  duty  of  the  jury  to  give  their  verdict  on  the 
whole  evidence  adduced  on  this  trial,  and  on  that  only  in 
connection  with  the  law  as  it  shall  be  given  to  thetn  by  the 
Court.  The  Circuit  Court  has  decided  uniformly  that  the 
Court  is  not  bound  to  grant  an  abstract  instruct  ion,  and  the  same 
Court  has  gone  so  far  as  to  decide  in  a  case  which  went  from 
this  Court,  that  if  the  Judge,  in  answering  a  prayer,  gives  an 
opinion  when  he  modifies  the  instruction  asked  for  on  an 
abstract  point  of  law,  it  is  error. 

2nd.  The  jury  may  believe  the  above  statement  of  facts, 
and  yet  the  defendant  not  be  guilty  of  manslaughter,  by 
reason  of  additional  facts  which  the  evidence,  in  the  opinion 
of  the  jury,  may  have  established.  If  so,  all  the  facts  are  to 
be  weighed  together  by  you. 

The  prayer  sets  forth  not  only  a  part  of  the  evidence,  but 
so  small  a  portion  of  it  as  to  have  very  little  application  to  the 
case.  It  excludes  all  the  material  facts  that  have  been  sworn 
to  on  both  sides,  and  which  are  in  controversy.  All  these 
you  are  to  weigh  and  decide  upon.  The  case  supposed  would 
be  manslaughter,  but,  unless  all  the  testimony  on  either  side 
is  thrown  out  of  view,  it  is  not  this  case. 

3rd.  The  above  statement  of  facts  would  make  a  case  of 
manslaughter  if  they  are  believed  by  you  from  the  evidence; 
but  it  embraces  only  a  part  of  the  evidence,  and  as  already 
remarked,  it  is  your  especial  province  to  draw  your  conclu- 
sions of  the  guilt  or  innocence  of  the  accused  from  the  entire 
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body  of  testimony,  and  to  give  credit  or  not  to  any  one  or 
more  of  the  witnesses  on  either  side. 

4th.  On  the  statement  of  facts  in  this  prayer,  it  is 
granted.  But  the  Court  thinks  the  first  statement  in  it  is 
capable  of  misconstruction  as  to  the  nature  of  the  assault  said 
therein  to  have  been  made  by  the  accused  upon  the  deceased 
with  a  deadly  weapon.  Whether  there  was  such  an  assault, 
and,  if  there  was,  what  was  the  nature,  whether  the  pistol 
was  pointed  at  deceased  and  used  as  a  deadly  weapon,  or 
whether  it  wais  used  as  a  man  might  use  a  stick  or  other 
instrument,  are  questions  for  you  to  decide;  and  this  and  all 
other  questions  involved  in  the  cause  trying  you  will  deter- 
mine, not  on  any  partial  statement  of  facts,  but  upon  the 
whole  evidence.  This  remark  in  regard  to  your  duty  has 
been  repeated,  and  will  be  again,  because  the  District  Attor- 
ney has  insisted  that  to  grant  the  prayer  of  the  defendant 
would  be  to  exclude  a  part  of  the  evidence  from  the  con- 
sideration of  the  jury,  and  I  should  regret  very  much  if  such 
an  erroneous  idea  should  find  a  resting  place  in  your  minds. 

5th.  This  instruction  is  granted  with  the  remark  that 
the  time  when  retreat  was  incumbent  on  the  accused  was  the 
moment  when  the  danger  became  apparent.    (Blackstone,  1 84.) 

6th.  This  Court,  and  the  Circuit  Court,  have  both  de- 
cided that  the  Court  should  not  instruct  the  jury,  that  upon 
the  whole  evidence  the  defendant  is  entitled  to  acquittal. — 
(U.  S.  vs.  Drayton,^  2  Thomas  H.  Crawford's  Opinion,  pp. 
39,  46.)  To  grant  the  instruction  now  asked  would  be  more 
erroneous,  for  it  rests  on  only  a  part  of  the  testimony.  The 
defence  in  this  case  is  that  the  pistol  was  fired  in  self-defence. 
To  instruct  the  jury  that  the  plea  of  self-defence  cannot  be 
maintained  on  this  trial,  would  be  to  take  the  decision  of 
facts  from  the  jury.     The  instruction  is  refused. 

Judge  Crawford  then  gave  his  decision  upon  the  instruc- 
tions, which  had  been  asked  by  the  counsel  for  the  defence, 
which  instructions  the  Judge  explained  as  follows: 

The  instructions  asked  by  the  defendant  were  given  sub- 
stantially at  the  last  trial,  with  such  short  explanations  as 
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seemed  to  be  calculated  to  aid  the  jury  in  comprehending 
them.  They  will  be  given  again  with  fuller,  but  still  brief 
explanation,  out  of  respect  to  the  counsel  who  have  argued 
for  and  against  the  prayers.  The  jury,  as  has  been  already 
mentioned,  should  look  to  the  whole  evidence,  and  not  to  any 
statement  of  facts  made  by  either  side,  short  of  the  whole 
of  it. 

The  first  instructions  asked  for  in  these  words: 

**ist.  If  a  sudden  affray  arose  between  the  accused  and 
the  deceased,  and  afterwards  several  other  persons  interfered 
to  assist  the  deceased,  and  by  these  assailants  the  defendant 
was  borne  down  and  beaten,  and  had  reason  to  believe  that 
he  was  in  imminent  danger  of  great  bodily  harm,  from  which 
he  could  not  safely  escape,  and  while  in  this  position  fired 
the  pistol  by  which  the  deceased  was  killed,  it  was  in  judg- 
ment of  law  a  case  of  excusable  homicide,  and  it  is  immate- 
rial, in  the  absence  of  premeditation  and  malice,  by  whom 
the  affray  was  commenced;  and  it  is  also  not  material  that 
the  accused  might  have  escaped  before  the  imminent  peril 
came  upon  him,  if  at  the  time  the  peril  came  he  had  reason 
to  believe  himself  in  imminent  peril  of  life,  or  of  great  bodily 
harm,  and  when  he  fired  the  pistol  he  could  not  safely 
escape." 

The  branch  of  the  instruction  asked,  which  I  will  first 
notice  is,  whether  it  is  material  who  struck  the  first  blow 
under  the  circumstances  in  evidence. 

In  the  case  of  sudden  affray,  where  parties  fought  on 
equal  terms,  that  is,  at  the  commencement  or  onset  of  the 
conflict,  .it  matters  not  who  gave  the  first  blow,  i  Russ.  on 
Crime,  (845)  587-8. 

If  upon  a  sudden  quarrel  blows  pass  without  any  inten- 
tion to  kill  or  injure  another  materially,  and  in  the  course  of 
the  scuffle,  after  the  parties  are  heated  by  the  contest,  one 
kills  the  other  with  deadly  weapon,  unless  he  had  a  previous 
intention  or  made  previous  preparation  to  use  such  a  weapon 
in  the  course  of  the  affray  (i  Russ.  on  Crime,  588),  that  is, 
when  the  contest  continues  as  it  began,  and  there  was  no 
addition  of  force  to  either  side  or  change  of  parties,  and  no 
danger  nor  reason  to  believe  there  was  danger  to  life  or  ser- 
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ions  bodily  harm;  or  if  one  party  should  be  joined  by  other 
individuals,  and  by  his  and  their  active  co-opferation  there 
was  such  danger  and  no  power  to  retreat,  then  the  right  of 
self-defence  arises,  (i  Russ.  on  Crime,  66i ;  Foster's  277.)  As 
in  the  case  of  manslaughter  on  sudden  provocation,  when  the 
parties  fight  upon  equal  terms,  all  malice  apart,  it  matters 
not  who  gave -the  first  blow,  so,  in  the  case  of  excusable  self- 
defence,  it  seems  that  the  first  assault  in  a  sudden  affray  all 
malice  apart ^  will  make  no  difference,  if  either  party  quit  the 
combat  and  retreat  before  a  mortal  wound  be  given,  (i  Russ.  on 
Crime,  662.)  He  must  endeavor  to  retreat,  in  the  language  of 
4th  Blackstone's  Com.  1391 ;  that  Is,  he  is  obliged  to  retreat,  if 
he  can  safely;  but  if  by  reason  of  the  fierceness  of  the  attack,  or 
by  surrounding  obstacles  or  impediments,  or  by  his  having 
been  held,  and  so  prevented  from  moving  away  he  could  not 
retire  from  the  contest  and  retreat  with  safety,  the  law  does 
not  require  it  of  him,  but  he  is  excused  in  the  same  manner 
as  if  he  had  fled,  (i  Hale's  P.  C.  (1847)  482;  Whart,  C.  S. 
256;  I  Russ.  on  Cr.  661;  U.  S.  vs,  Noah  Green;  2  T.  H.  C's. 
opinions  179,  decided  by  the  Court  at  December  T.,  1851.) 
The  moment  when  a  man  is  bound  to  retreat  is  that  in  which 
the  danger  becomes  apparent.  Up  to  that  time  there  is  noth- 
ing to  retreat  from.  A  man  may,  to  be  sure,  decline  a  com- 
bat when  there  is  no  existing  or  apparent  danger,  but  the 
retreat  to  which  the  law  binds  him  is  that  which  is  the  con- 
sequence. (Foster,  Cr.  Law.)  Several  blows  were  struck 
before  the  retreat,  and  several  cases  cited  by  counsel  on  both 
sides  show  this  to  be  law.  From  these  well  established  prin- 
ciples it  results,  that  if  you  believe,  from  the  whole  evidence 
which  you  have  heard  on  this  trial,  that  a  sudden  affray 
arose,  without  malice  on  either  side,  between  the  deceased 
and  the  accused,  and  that  afterwards  several  other  persons 
interfered  to  assist  the  deceased,  and  that  by  them  the 
prisoner  was  borne  down  and  beaten,  and  had  just  reason  to 
believe  that  his  life  was  in  danger,  or  that  some  grievous 
bodily  harm  was  impending  over  him,  from  which  he  could 
not  safely  retreat,  and  that,  thus  situated  and  so  circumstanced, 
he  fired  the  pistol  to  save  his  own  life  from  destruction  or  his 
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person    from  grievous  injury,   it    is  a    case    of   excusable 
homicide. 

If  you  believe  from  the  evidence  that  there  was  an 
absence  of  all  malice,  it  is  not  material  who  struck  the  first 
blow.  The  defendant  was  bound  to  retreat,  if  he  could^ 
before  he  can  be  excused  on  the  ground  of  self-defence;  but 
if  you  believe  from  the  evidence  that  he  had,  under  the 
circumstances  mentioned  above,  good  ground  to  believe  that 
his  life  was  in  danger  or  that  he  was  about  to  receive  some 
grievous  personal  harm,  and  that  at  the  time  this  danger  was 
apparent  and  when  he  fired  the  pistol  he  could  not  safely 
retreat,  it  is  not  material  that  he  might  have  escaped  at  the 
commencement  of  the  affray. 

The  following  are  the  remaining  instructions  asked  for 
by  the  defence,  and  Judge  Crawford's  decision  thereon: 

**2nd.  To  have  authorized  Herbert  to  take  the  life  of 
Keating,  the  necessity  for  doing  so  need  not  be  actual]  for  if 
the  circumstances  were  such  as  to  impress  his  (Herbert's) 
mind  with  the  reasonable  belief  that  such  necessity  was 
impending,  it  is  sufficient." 

There  is,  strictly  speaking,  no  authority  except  the  order 
of  the  law  for  taking  a  man's  life,  but  a  homicide  may  be 
excusable. 

If  the  defence  of  an  accused  party  is  put  on  the  ground 
of  the  act  charged,  being  necessary  to  save  his  own  life,  or 
his  own  person  from  great  bodily  harm,  the  question  is,  had 
he  just  foundation,  proper  reason  for  the  belief  that  he  was 
in  danger;  not  what  he  thought,  but  whether  the  circum- 
stances which  surrounded  him  were  such  as  to  create  the 
apprehension  of  said  danger,  in  the  mind  of  a  reasonable 
man?  And  this  is  a  question  for  you  to  determine.  If 
circumstances  did  exist  that  would  justify  the  apprehension 
of  danger,  then  it  is  not  necessary  that  the  danger  in  point  of 
fact  existed.  (U.  S.  vs.  Cook,  December  T.,  1845;  U.  S.  vs. 
Usher,  JuneT.,  1847.  See  i  Hale,  P.  C.  (1847)  481,  482; 
I  Russ.  on  Cr.,  669.) 

**3rd.  If  the  jury  believe  from  the  evidence  that  at  the 
time  the  pistol  was  discharged,  Herbert  was  pressed  by 
superior  numbers  and  was   in  danger  of  death  or  of  serious 
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bodily  harm,  from  which  he  could  not  safely  escape,  he  was 
justified  in  taking  life.** 

This  is  but  the  first  prayer  condensed  or  put  into 
smaller  compass,  and  if  you  believe  from  the  evidence  that 
the  several  facts  detailed  in  the  first  prayer  and  in  the  answer 
to  it  existed  as  therein  stated,  then  the  response  to  that  first 
prayer  is  an  answer  to  this  one. 

**4th.  If  the  jury  entertain  reasonable  doubts  as  to  any 
material  fact  necessary  to  make  out  the  case  for  the  govern- 
ment, they  must  give  the  benefit  to  the  defendant. 

There  are  gentlemen  on  this  jury  who  could  themselves 
answer  this  prayer.  I  presume,  from  the  instruction  it  asks, 
having  been  given  so  often,  and  probably  to  themselves  as 
itirors  on  many  occasions.     The  law  is  so. 

After  the  instructions  had  been  disposed  of,  Mr.  Preston 
addressed  the  jury  on  the  part  of  the  prosecution,  followed 
by  Messrs.  Ratcliffe  and  Walker,  of  the  counsel  for  the 
prisoner. 

After  the  closing  argument  by  Mr.  Key,  the  Court  read 
the  instructions  submitted  by  the  defence.  The  jury  retired 
and  after  an  hour's  deliberation,  brought  in  a  verdict  of 
acquittal. 
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Ann  C.  Smith,  use  of  Caleb  Gushing. 

vs. 
The  Corporation  of  Washington. 

At  Law.     Decided  May  23,  1856. 

Action  for  Damages, 

The  Corporation  of  the  City  of  unless    in  exercising    the  power 

Washington   has  power  to  regrade  given  it  acted  corruptly  or  with  a 

the  streets  of  the  city  under  its  design  to  injure;  the  power  is  a 

charter,  without  making  compen-  continuing  power,  to  be  exercised 

sation    for    individual      injuries,  whenever  deemed  proper. 

Mr.  R.  H.  GiLLETE  for  the  plaintiff. 
Mr.  J.  H.  Bradley  for  the  defendant. 

This  action  was  brought  by  the  plaintiff  for  injury  sus- 
tained by  the  grading  of  K  street  in  front  of  her  premises  in 
Franklin  Row,  in  doing  which  they  cut  down  that  street  some 
five  or  six  feet,  injuring,  as  she  alleged,  the  value  and  use  of 
her  house.  From  the  evidence  it  appeared  that  the  street 
had  been  graded  under  the  direction  of  the  Corporation  in 
1830,  and  had  remained  at  that  grade  until  the  summer  of 
1 851,  when  the  street  was  cut  down  by  direction  of  the  defend- 
ants some  two  feet,  and  then  gravelled  and  left,  and  in  the 
Fall  of  the  same  year  they  caused  it  to  be  again  graded  by 
cutting  it  down  about  three  feet  more.  The  grading  destroyed 
the  shade  trees  in  front  of  plaintiff's  premises,  and  rendered 
a  stone  wall  in  front  and  other  improvements  necessary  for 
the  convenient  use  of  her  house.  No  compensation  was  made 
by  the  city  for  the  injury  sustained. 

The  plaintiff  sought  to  recover  the  expenses  incurred 
and  damages  sustained  by  these  gradings  in  1851.  The  de- 
fendants insisted  that  the  general  public  good  required  the 
alterations  made  in  the  grade.  The  case  finally  turned  upon 
a  question  of  law.  The  defendants  contended  that  they  had, 
under  the  Act  of  Congress,  the  right  to  regrade  whenever,  in 
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their  judgment,  it  was  necessary  and  proper,  and  that  they 
were  not  responsible  in  damages  unless  the  plaintiflF  showed 
that  they  acted  corruptly,  or  with  the  malicious  design  of 
injuring  the  plaintiff.  On  the  other  side  it  was  insisted  that 
when  the  Corporation  had  established  the  grade  of  a  street, 
they  had  no  power  so  to  change  it  as  to  injure  private  property 
without  making  compensation  to  the  owner,  as  had  been  done 
in  three  cases  out  of  seven  in  the  grading  in  front  of  Franklin 
Row. 

The  Court  instructed  the  jury  that  the  Corporation  had 
the  power  to  regrade  the  streets  of  the  City  of  Washington, 
under  their  charter,  without  making  the  compensation  for  in- 
dividual injuries,  unless  the  plaintiff  showed  that  they  had 
acted  corruptly  or  with  the  design  to  injure;  and  that  the  jury 
must  presume  that  they  acted  legally  until  one  of  these  things 
was  proved.  They  held  that  the  power  to  grade  was  a  con- 
tinuing power,  to  be*  exercised  whenever  they  deemed  it 
proper  to  do  so. 

The  jury  under  these  instructions  rendered  a  verdict  in 
favor  of  the  defendants. 
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Jacob  Hines 

vs, 

John  Gordon  and  John  Fitzhugh. 

At  Law.    Decided  June  20,  1856. 

Issue  from  the  Orphans'  Court, 

1.  In  the  absence  of  consent  on  where  a  husband  voluntarily  aban- 
the  part  of  her  husband,  a  wife  doned  his  wife  and  neglected  to 
cannot  dispose  of  her  personal  provide  for  her,  she  may  dispose 
property  by  will  during  his  life-  of  any  property  she  may  have 
time.  subsequently    acquired    in    such 

2.  Judge    Morsell     held,     that  manner  as  she  may  please. 

Messrs.  Bradley  and  Bradley  for  the  will. 

Messrs.  Carlisle   and  Maury  for   the  Caveator   Hines. 

This  is  an  issue  from  the  Orphans'  Court,  to  try  the 
validity  of  a  will  executed  by  Mrs.  Rachel  Hines,  the 
mother  by  a  former  husband  of  the  defendant's  wives. 

The  following  is  the  caveat  of  Jacob  Hines  in  the 
matter  of  the  will  of  Rachel  Hines,  deceased. 

I  St.  Your  caveator  respectfully  represents  that  the 
paper  propounded  as  the  last  will  and  testament  of  Rachel 
Hines,  deceased,  is  not  the  last  will  and  testament  of  said 
Rachel. 

2nd.  That  at  the  time  prior  to  the  making  of  the  alleged 
will,  said  caveator  intermarried  with  said  Rachel,  which  said 
marriage  was  never  annulled  or  vacated  till  the  death  of  said 
Rachel,  and  that  no  consent  was  given  by  said  caveator  to  the 
making  of  said  alleged  will,  or  any  will  or  testament  or 
disposition  by  the  said  Rachel. 

Wherefore  the  said  caveator  respectfully  prays  that  the 
said  will  may  not  be  admitted  to  probate,  and  that  the  Court 
may  direct  an  issue  to  be  made  up  and  sent  to  the  Circuit 
Court,  to  try  whether  the  said  alleged  will  is  the  last  will 
and  testament  of  said  Rachel  Hines. 
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The  issue  as  prayed  was  sent  up  to  the  Circuit  Court. 

The  defendant,  through  their  counsel,  asked  the  Court 
to  give  to  the  jury  the  following  instructions: 

If  from  the  whole  evidence  aforesaid  the  jury  shall  find 
that  the  said  Rachel  Hines  was,  in  the  year  1837,  the  widow 
of  Thomas  Taylor,  then  late  of  the  City  of  Washington  the 
administratrix  of  the  personal  estate  of  said  Thomas,  and 
guardian  of  her  three  children  by  said  Thomas:  to  wit,  (one 
name  not  given)  since  deceased,  unmarried  and  intestate; 
Martha  Ann,  the  wife  of  the  defendant  Fitzhugh,  and  Rachel, 
the  wife  of  the  defendant  Gordon. 

That  as  administratrix  and  guardian  as  aforesaid,  she 
had  possession  and  control  of  the  real  estate  and  personal 
estate  of  said  Thomas,  and  kept  the  same  undistributed,  and 
undivided,  and  so  managed  the  same  for  the  common  benefit 
of  herself  and  her  said  children  until  the  year  1850. 

That  in  the  year  1850  the  personal  estate  of  said  Thomas, 
and  the  accounts  of  said  guardian  were  settled,  and  by  the 
said  settlement  the  negro  woman  and  her  children  in  said 
will  named  were  passed  to  the  testatrix  as  part  of  her  share 
in  said  estate,  and  in  settlement  of  her  account  as  guardian 
for  the  maintenance  and  education  of  her  said  children,  then  in 
the  year  1850,  and  not  before,  in  law,  she  became  the  pur- 
chaser of  said  negro  woman  and  children,  and  until  then  she 
had  no  separate  estate  in  them  which  would  have  enabled  her 
to  dispose  of  them  in  her  own  right. 

And  if  they  shall  further  find  that  in  the  year  1837  ^^^ 
said  Rachel  intermarried  with  the  said  Jacob  Hines,  she  still 
retaining  the  said  control,  possession  and  management  of  the 
estate  of  said  Thomas;  and  that  in  the  month  of  December, 
1841,  he  deserted  and  abandoned  her,  refused  to  provide  for 
her  support,  and  told  her  in  effect  to  provide  for  herself, 
went  to  the  State  of  Ohio,  and  ever  after  to  the  day  of 
her  death  remained  and  continued  to  live  separate  and 
apart  from  her,  and  afforded  her  no  aid,  protection  or  support; 
that  to  support  herself  and  her  said  children,  she  was  obliged 
to  open  and  keep,  and  did  in  fact  open  and  keep,  and  provide 
for,  and  furnish  a  boarding  house,  and  entertain  boarders  there- 
in in  the  City  of  Washington,  from  the  year  1842  to  the  year 
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1847,  when  the  said  Fitzhugh  was  married,  and  for  that  pur- 
pose did  from  time  to  time  rent  divers  houses  in  said  city,  and 
did  thenceforth  to  wit,  from  December,  1841,  to  her  death  in 
1852,  deal,  trade  and  carry  on  business  in  the  said  city  in  her 
own  name,  on  her  sole  credit  and  responsibility,  assisted  by 
the  means  so  as  aforesaid  derived  from  the  estate  of  said 
Thomas  Taylor,  and  was  enabled  thereby  to  maintain  herself 
and  said  children,  and  to  purchase  the  said  negroes  as  afore- 
said in  the  year  1850,  then  she  had  a  right  in  law  to  dispose 
of  the  same  as  her  separate  property,  either  in  her  life-time, 
or  by  her  last  will. 

The  Court  refused  to  give  the  above  instructions. 

The  caveator,  through  his  counsel,  asked  the  Court  to 
give  to  the  jury  the  following  instructions: 

If  the  jury  believe  from  the  evidence  that  the  slave 
Henny,  mentioned  in  the  alleged  will,  is  the  same  slave  men- 
tioned in  the  inventory  of  the  estate  of  said  Thomas  Taylor, 
and  that  the  other  slaves  in  said  will  mentioned  are  the  issue 
of  the  said  Henny,  born  while  she  was  held  by  the  said 
Rachel  Hines,  after  the  death  of  said  Taylor,  and  before  her 
marriage  with  said  Hines,  or  after  said  marriage,  then  the 
alleged  will  being  made  only  as  to  the  said  property,  is  null 
and  void.     Which  said  instruction  the  Court  gave  as  prayed. 

To  the  granting  of  said  instructions,  as  prayed  for  by  the 
caveat  or,  as  also  to  the  refusal  of  the  instructions  prayed  for 
by  the  defendants,  the  defendants  excepted. 

The  following  prayers  were  offered  by  the  counsel  for  the 
caveator,  and  the  Court  being  divided  in  opinion  were 
refused: 

If  the  jury  believe  from  the  evidence  aforesaid  that  the 
separation  between  the  caveator,  Jacob  Hines,  and  his  wife 
Rachel,  in  the  year  1841,  was  not  intended  by  the  said  Jacob 
to  be  a  final  abandonment  of  his  said  wife,  but  was  with  the 
intention  of  returning  to  live  with  his  said  wife;  or  if  the  jury 
shall  find  from  said  evidence  that  the  said  separation  was 
continued  only  in  consequence  of  the  said  Rachel's  deter- 
mination and  declaration,  that  she  would  never  live  with  her 
said  husband  again;  in  either  case  they  must  find  for  the 
caveator,  Jacob  Hines,  on  this  issue. 
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If  the  jury  believe  from  the  evidence  aforesaid  that  the 
deceased,  Rachel  Hines,  at  the  time  of  executing  the  paper 
writing  so  as  aforesaid  propounded  as  a  will,  and  at  the  time 
of  her  death  was  the  lawful  wife  of  the  caveator,  Jacob  Hines, 
and  that  the  said  Jacob  Hines  did  not  assent  to  the  making 
of  the  said  paper  writing,  then  the  said  paper  writing  is  not 
the  will  of  the  said  Rachel  Hines,  but  is  utterly  null  and  void, 
and  they  must  render  their  verdict  for  the  caveator  on  this 
issue. 

Judge  Morsell ,  agreeing  with  his  colleague.  Judge  Dunlop, 
on  general  principles,  but  making  an  exception  in  this  case, 
expressing  himself  to  the  effect  that  where  a  husband  vol- 
untarily abandoned  his  wife,  and  neglects  to  provide  for  her, 
the  wife  may  dispose  of  any  property  she  may  have  subse- 
quently acquired  in  such  manner  as  she  may  please: 

At  the  March  term,  1855,  the  verdict  of  the  jury  was  for 
the  caveator. 

Motion  was  thereupon  made  for  a  new  trial  by  the 
defendants.  At  this,  the  March  term,  1856,  the  Court  dis- 
missed the  motion  for  a  new  trial,  and  certified  the  verdict  to 

the  Orphans'  Court. 
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Chief  Judge,  James  Dunlop;  Jambs  S.  Morseli*  and  William  M. 

Merrick,  Associate  Judges. 

United  States  ex,  rel.  John  Rush 

vs.. 
B.  T.  Watson. 

At  Law.      Decided  November  8,  1856. 

On  a  Writ  of  Habeas  Corpus, 

Under  the  act  of  Congress  of      Navy,  without  the  consent  of  his 
March  2,  1837,  Section  i,  a   minor      parents  or  guardian. 
of  the  age  of  18  can   enlist  in  the 

Mr.  GiBERSON  for  the  Petitioner. 
Mr.  Key  for  the  United  States. 

This  was  a  habeas  corpus  issued  by  Judge  Dunlop,  and 
directed  to  an  oflficer,  commanding  him  to  have  the  body  of 
John  H.  Rush  before  him  on  a  certain  day,  at  12  o'clock,  M. 
The  ofl&cer  returned  to  the  writ  ■•that  he  held  Rush  as  a 
deserter  from  the  ship  Pennsylvania,  and  for  no  other  cause. 

The  enlistment  of  Rush  was  made  under  the  ist  Section 
of  the  Act  of  Congress,  approved  March  2d,  1837. 

Mr.  Giberson,  for  the  petitioner,  claimed  his  discharge 
upon  the  ground  that  the  government  had  no  right  to  enlist 
Rush  under  the  Act,  not  having  the  consent  of  his  mother  to 
enlist  him  for  the  term  for  which  he  was  enlisted. 
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The  Act  of  Congress  authorizes  the  government  to  enlist 
boys  not  being  under  13,  nor  over  18  years  of  age,  7uith  the 
cansefUoi  their  parents  or  guardians,  until  21  years  of  age, 
and  to  employ  other  persons  for  a  term  not  exceeding  5  years. 

Mr.  Key,  for  the  United  States,  maintained  that  the 
government  had  a  right,  by  the  words  *'  other  persons"  to 
enlist  boys  under  thirteen  or  over  eighteen  years  of  age  with- 
out the  consent  of  their  parents  or  guardians.  That  the  con- 
tract between  Rush  and  the  government  was  made  when  Rush 
was  eighteen  years  old,  and  was  a  valid  contract. 

Judges  Morsell  and  Merrick  were  of  this  opinion,  and 
Judge  Dunlop  dissented. 

After  hearing  the  counsel  on  both  sides,  the  following 
order  was  thereupon  issued: 

That  the  petitioner  be  remanded  to  the  custody  of  B.  T. 
Watson,  subject  to  the  order  of  the  Navy  Department,  and 
that  the  writ  of  habeas  corpus  be  quashed. 
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William  Hickkrson 

vs. 
The  United  States. 

At  Law.    Decided  Dec.  i8,  1856. 

Writ  op  Error  to  the  Criminal  Court. 

*  Indictment  for  an  Assault  on  a  Slave. 

I.     It  is  an  indictable  offence  to  scene  of  infliction, 

inflict  punishment  on  a  servant  2.    The  question  of  nuisance  or 

or  slave,  to  the  annoyance  or  nuis-  no  nuisance  is  one  of  fact  ezclu- 

ance  of  citizens,  whose  pleasure  sively  for  the  jury  to  decide, 
or  business  carry  them  near  the 

Mr.  Charles  L.  Jones  for  the  Petitioner. 
Mr.  P.  B.  Key  attorney  for  the  United  States. 

The  following  is  the  indictment: 

That  William  Hickerson,  late  of  the  County  aforesaid, 
laborer,  on  the  2nd  day  of  June,  1856,  with  force  and  arms, 
at  the  County  aforesaid,  in  and  upon  one  negro,  James,  the 
said  James  being  then  and  there  a  slave,  the  property  of  one 
Mary  A.  Dodson,  in  the  peace  of  God  and  the  said  United 
States,  then  and  there  being  near  a  public  street  and  highway 
in  the  County  aforesaid,  did  make  an  assault  and  battery; 
and  him,  the  said  James,  did  then  and  there  beat  and  ill 
treat,  and  other  wrongs  and  injuries  to  the  said  James;  then 
and  there  did,  to  the  great  damage  of  the  said  James,  to 
the  terror  and  disturbance  and  annoyance  and  common 
nuisance  of  the  good  citizens  of  the  United  States,  then  and 
there  passing  and  repassing  on  and  near  the  said  public 
street  and  highway,  and  there  and  thereabouts  being  and 
abiding  and  against  the  peace  and  government  of  the  United 
States. 

The  defendant,  by  his  counsel,  moved  the  Court  to  quash 
the  indictment,  because  the  oiBfence  charged  is  not  an  indict- 
able oflFence. 
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The  Court  overruled  the  motion. 

The  defendant's  counsel  prayed  the  Court  to  instruct  the 
jury  as  follows: 

If  the  jury  believe  that  the  negro  James,  mentioned  in 
the  indictment,  was  a  slave  of  Mary  A.  Dodson,  and  was 
hired  to  Mr.  Burch,  the  keeper  of  a  livery  stable,  and  that 
the  defendant  was  the  manager  for  said  Burch,  with  authority 
from  him  to  correct  and  manage  his  servants;  and  that  the 
assault  and  battery  charged  was  a  mere  whipping  inflicted 
by  said  defendant  in  the  said  stable,  then  the  jury  must  ac- 
quit the  defendant  of  the  oflFence  charged. 

The  Court  refused  to  give  the  instructions,  but  gave  the 
following: 

The  Court  cannot  say  to  the  jury  that  the  fact  of  the 
defendant  having  inflicted  the  whipping  m  a  stable  entitled 
him  to  acquittal.  If  they  believe  it  to  have  been  so  from  the 
evidence  in  the  case,  it  is  necessary  that  they  should  believe 
from  the  evidence  that  the  whipping  took  place  7iear  a  public 
street  or  highway^  and  that  it  was  to  the  terror,  disturbance, 
annoyance  and  common  nuisance  of  the  good  citizens  of  the 
United  States,  for  it  is  so  charged  in  the  indictment.  It  must 
amount,  and  you  must  believe  that  it  was  a  nuisance,  for  a 
technical  assault  and  battery  on  a  slave  is  not  indictable.  A 
master  or  hirer  of  a  slave,  or  his  manager,  has  a  right  to  correct 
a  slave  that  belongs  to  him,  or  to  whose  services  he  is  entitled 
by  hireing,  but  if  he  does  so  in  a  cruel  or  inhuman  manner  in 
such  a  place,  whether  it  be  in  a  street,  a  house  or  stable,  as 
to  be  an  annoyance  or  nuisance  to  the  citizens,  whose  pleasure 
or  business  carry  them  near  the  scene  of  the  infliction,  he  is 
indictable.  The  question  of  nuisance,  or  no  nuisance,  is  one  of 
fact  exclusively  for  the  jury  to  decide. 

To  which  ruling  and  instructions  of  the  Court,  the  de- 
fendant, by  his  counsel,  excepts,  and  prays  that  this  bill  of 
exception  may  be  signed,  sealed  and  enrolled,  which  is  done 
accordingly. 

Judgment  of  Criminal  Court  affirmed. 
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John  M.  Walker, 

vs, 

Jonathan  B.  H.  Smith. 

In  Equity.     Decided  March  4,  1857. 

/^or  an  Injunction, 

Where  the  defendant  has  paid  a  the  Genera?   Land  Office  in  his 

large  and  valuable  consideration,  favor,  he  has  obtained  an  advan- 

without  any  notice  of  the  com-  tage  of  which  a  Court  of  Equity 

plainant's    claim,   has   made  his  will  not  deprive  him  under   the 

proofs,  and  has  had  the  decision  of  circumstances. 

Messrs.  Lawrence  and  Davidge  for  the  Complainant. 
Mr.  JAS.  M.  Carlisle  for  the  Defendant. 

This  bill  was  brought  to  obtain  an  injunction  to  prevent 
the  issuing  of  certain  script  to  Jonathan  B.  H.  Smith,  the 
defendant,  by  the  Land  Office,  and  to  have  cancelled  the 
assignment  under  which  Smith  had  been  adjudged  by  the 
officers  of  the  government  entitled  to  the  script. 

The  counsel  for  the  defendant,  Smith,  made  the  follow- 
ing points: 
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ist.  The  defendant's  title  is  admitted  by  the  bill  modo 
etfarmay  it  is  set  up^  in  the  answer:  The  execution  of  the  in- 
strument, the  payment  of  a  full  and  valuable  consideration;  the 
absence  of  notice  in  fact;  the  inquiry  at  the  General  Land 
OfEice;  the  apparent  title  of  Scott  at  that  ofEice,  and  the 
fact  that  the  complainant's  title-paper  was  in  the  private  iron 
safe  of  Pruit,  after  the  defendant's  purchase,  are  proven  by 
Webb,  the  complainant's  witness. 

2d.  The  complainant's  assignment,  prior  in  time,  if 
admitted  to  be  fotlnded  upon  a  sufficient  consideration,  and 
valid  as  between  the  parties  to  it  must  be  postponed  to  that 
of  the  defendant,  who  is  portior  in  jure  by  reason  of  his 
superior  diligence,  and  because  the  complainant,  by  his  laches, 
has  enabled  the  common  assignor  to  perpetrate  a  fraud  upon 
the  defendant,  if  the  assignment  to  the  latter  be  allowed  to  be 
defeated  by  the  complainant's  *'pocket  conveyance." 

3d.  The  complainant's  assignment  is  not  proven;  the 
power  of  attorney  does  not  prove  it  as  against  the  defend- 
ant. Neither  time,  place,  nor  consideration  is  specified  in 
the  recital;  nor  is  there  any  proof  a//««fl?i  upon  either  of  these 
particulars.  The  complainant,  therefore,  has  not  made  out  such 
a  case  as  to  induce  a  Court  of  Equity  to  interfere  as  against  a 
bona  fide  purchaser  for  full  and  valuable  consideration  with- 
out notice,  actual  or  constructive. 

4th.  The  bill  itself  shows  that  the  defendant,  by  his 
superior  diligence,  is  in  a  present  capacity  to  receive  the 
fruits  of  his  assignment,  and  in  substance,  as  a  holder  of  a 
legal  title  in  aid  of  his  equity,  since  the  authority  charged 
with  the  execution  of  the  law  has  determined  that  the  de- 
fendant is  **the  present  proprietor  of  the  warrant,  and  entitled 
to  receive  the  script,  and  shall  receive  it  unless  this  Court 
interferes." 

The  principle  that  the  subsequent  in  date  of  two  other- 
wise equal  equities,  shall  not  be  disturbed  if  it  be  aided  by 
the  legal  title  (or  in  other  words  if  the  holder  of  it  will 
prevail  if  **let  alone")  applies  to  this  case. 

Corcoran  and  Judson,  17  How.  615,  and  the  cases  there 
cited  and  approved,  and  the  same  case  in  this  Court,^  so  far 
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ms  not  covered  by  the  opinion  of  the  Supreme  Court  are  relied 
on  in  support  of  the  law  involved  in  the  foregoing  proposi- 
tions. 

The  points  made  by  Mr.  I^aurence,  the  counsel  for  the 
complainant,  were  as  follows: 

ist.  The  sale  to  complainant  was  prior  in  time  to 
defendant. 

It  is  proved  by  an  instrument  under  seal,  dated  March  30, 
1837*  the  due  execution  thereof  by  Wm.  S.  Scott,  under  whom 
both  parties  claim  title,  is  admitted  by  the  defendant  in  his 
answer  and  his  counsel  in  argument. 

•  This  instrument,  even  if  a  mere  recital  of  sale,  as  stated  in 
defendant's  answer,  would  still  be  suflScient  evidence  of 
complainant's  title.  It  recites  the  absolute  sale  to  com- 
plainant of  the  warrants  mentioned,  and  declares  its  object  to 
be  to  secure  to  him  the  unsatisfied  ten  per  cent.,  and  any 
equivalent  which  may  be  granted  therefore.  It  further 
invests  complainant  with  all  the  powers  over  the  prop- 
erty possessed  by  Scott.  There  is  no  prescribed  form  for 
the  assignment  of  these  warrants;  any  paper  showing  on  its 
fece  the  intention  of  the  grantor  to  transfer  his  title  to  the 
grantee  is  sufficient. 

2d.     As  to  the  consideration  of  complainant's  assignment. 

1 .  If  the  legal  title  passed  by  the  sale  and  the  above 
instrument  (and  that  it  did  is  demonstrable)  the  question  of 
consideration  is  immaterial,  the  legal  title  will  be  protected. 

2.  Even  when  an  equitable  title  passes,  if  the  intention 
to  transfer  be  clear,  and  the  transfer  be  complete,  neither  a 
Court  of  law  nor  equity  will  inquire  into  the  consideration. 
McNulty  vs.  Cooper,  3  G.  and  J.,  214,  219. 

3.  But  if  the  consideration  be  inquired  into  that  there 
was  a  valuable  consideration  is  fully  established  by  an  instru- 
ment under  seal,  theexecution  thereof  is  admitted,  and  which 
recites  a  sale  and  the  delivery  in  pursuance  of  such  sale  of 
the  script  which  had  issued. 

Again  the  answer  denies  consideration  on  information, 
not  even  belief.  A  replication  was  filed,  and  no  proof  was 
offered  by  the  defendant  to  sustain  his  allegation.  Complain- 
ant's   proof  is  that  there  was  a  valuable  consideration.     It 
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must  be  admitted  that  the  ex  parte  affidavit  of  Scott,  upon 
which  alone  the  denial  of  the  answer  is  based, (putting  out  of 
view  his  motive  to  conceal  bis  fraud)  is  not  evidence.  But 
even  if  it  were,  he  is  contradicted  by  the  testimony  of  Webb, 
the  agent  who  negotiated  the  sale  claimed  by  defendant. 

It  may  be  remarked  that  defendant  claims  as  heir  at  law 
and  executor,  and  does  not  profess  to  have  any  personal 
knowledge  of  the  facts  before  August  31,  1852. 

3d.  As  to  the  instrument  under  which  the  complainant 
claims.' 

This,  it  is  said,  is  a  mere  letter  of  attorney,  and  not  an 
assignment  or  evidence  thereof. 

To  distinguish  it  as  such  is  utterly  to  disregard  its  con- 
tents; but  if  it  be  a  mere  power  it  is  coupled  with  an  interest 
and  is  irrevocable.  Hunt  vs,  Rousmanier,  8  Wheat,  174; 
S.  C.  I  Pet.,  I,  and  being  given  for  a  valuable  consideration, 
(the  purchase  of  the  warrant  mentioned  in  it),  it  would 
operate  as  an  equitable  transfer.  Brownley  vs,  Holland,  7 
Ves.  28;  Bergen  vs,  Bennett,  i  Caine's  Cases,  18;  Raymond 
vs.  Squires,  11  Johns,  47;  The  People  vs,  Tioga,  19  Wend,  73. 

The  paper  however  is  manifestly  evidence  of  absolute 
sale  and  assignment. 

4th.  It  is  argued  that  although  complainant  h^  prior  in 
time-pose  the  defendant  is  potior  in  jure. 

The  general  rules  is  stated  by  the  Supreme  Court  in 
Jadson  vs,  Corcoran,  17  How.,  615;  to  be  **  that  the  purchaser 
of  a  chose  in  action,  or  of  an  equitable  title  must  abide  by  the 
case  of  the  person  from  whom  he  buys.** 

The  defendant  seeks  to  bring  himself  within  exceptions 
to  this  rule.  It  is  plain  the  burden  of  proof  is  upon  him;  if 
he  fails  to  show  his  case  to  be  an  exceptional  one,  the  general 
rule  must  prevail. 

He  relies  upon  two  propositions. 

1 .  That  complainants  assignment  had  not  been  filed  by 
him  in  the  General  Land  OflSce,  when  defendant's  father 
purchased  Jan.  18,  1838. 

2.  That  there  has  been  an  adjudication,  the  effect  of 
which  was  to  invest  defendant  with  the  legal  title,  and  that 
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consequently  if  the  equities  are  equal,  the  legal  title  which 
defendant  has  drawn  to  his  equity  will  prevail. 

As  to  the  first  proposition: 

It  is  not  pretended  that  there  existed  any  law,  regulation 
or  usage  requiring  the  filing  of  complainant's  assignment  in 
the  General  Land  OflSce.  If  requisite,  it  must  be  on  some 
general  principle  of  equity  applicable  to  this  case. 

The  whole  equity  set  up  by  defendant,  by  virtue  of 
which  he  claims  to  be  within  an  exception  to  the  general  rule, 
is  that  in  1838;  his  ancestor  before  concluding  his  purchase, 
made  inquiry  at  the  General  Land  Office  of  a  subordinate 
clerk,  and  was  told  by  him  that  there  was  no  prior  assignment 
on  file. 

But  in  answer  to  this  it  is  submitted  that  by  the  express 
terms  of  the  Act  of  March  3,  1834,  (4  Statute  at  Large,  770) 
the  appropriation  of  land  thereby  made  was  '  *  in  full  satis- 
faction ''  of  all  further  claim  against  the  Federal  Government. 
The  claim  which  remained  after  the  surrender  of  the  warrants 
was  against  the  State  of  Virginia,  and  it  cannot  be  doubted 
that  as  against  her  there  was  a  claim  (Cornegys  vs.  Vasse,  i ; 
Peter  193  and  especially  216.)  Now  it  is  not  asserted  that 
complainant's  assignment  was  not  filed  at  Richmond,  the 
proper  place,  or  that  any  examination  was  there  made. 

If,  as  is  indubitably  true,  all  claim  was  extinguished  as 
against  the  Federal  Government,  upon  the  surrender  of  the 
warrants  and  receipt  of  the  Receiver's  tenths  of  the  script,  why 
file  here  the  assignment  to  complete?  especially  why  file  it  at 
the  General  Land  Office — the  only  place  where  search  is 
alleged  to  have  been  made?  If  it  was  conceived  that  Congress 
might  possibly,  in  its  liberality,  make  provision  in  a  case 
where  no  claim,  legal  or  moral  or  equitable  existed,  of  what 
would  that  provision  consist — land  or  money?  and  what 
department  of  the  government  would  be  charged  to  administer 
that  provision? 

To  maintain  complainant's  proposition  it  must  be  shown 
that  there  was  proper  diligence  on  defendant's  part  and  gross 
neglect  on  complainant's.  The  diligence  alleged  seems  to 
have  consisted  in  looking  for  the  assignment,  where  no  one 
could  reasonably  expect  to  find  it,  the  gross  neglect  in  not 
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filing  it  where  no  one  could  be  reasonably  expected  to  look 
for  it. 

It  will  be  observed  that  notice  was  not  necessary  to 
perfect  the  assignment,  i  Story*s  Equity  Jurisprudence,  421  c; 
2  Lead.  Cases  in  Equity,  238  &c;  nor  is  there  a  case  where  a 
trustee,  having  paid  to  a  subsequent  assignee,  without  notice 
of  the  claim  of  a  prior  assignee,  and  in  ignorance  of  it,  seeks 
to  be  protected,  and  where  diflFerent  considerations  might  be 
applicable. 

Again  Equity  requires  notice  only  to  the  debtor  or  trustee 
holding  a  fund.  (Judson  vs.  Corcoran,  17  How.  615.)  It  does 
not  require  notice  to  a  party  standing  in  no  fiduciary  relation 
to  the  assignor.  Here  the  Government  of  the  United  States 
was  not  a  debtor  nor  a  trustee  in  any  the  largest  sense;  nor 
was  there  any  fund  or  any  right  to  call  for  a  fund  after  the 
**  full  satisfaction  *'  had  been  made. 

Far  different  was  Judson  vs.  Corcoran.  There  Judson 
took  his  assignment,  of  a  mere  equitable  title,  in  January,  1845, 
and  did  not  set  it  up  until  May,  1851,  when  Corcoran  had 
been  adjudged  by  the  Board,  the  owner  of  the  fund.  The 
claim  against  Mexico  had  always  been  recognized  by  this 
Government,  and  was  the  subject  of  negotiations  before  1839, 
when  it  wa^  submitted  to  the  mixed  commission.  With 
these  negotiations,  the  State  Depart^ient  was  exclusively 
charged,  and  it  yvas  the  only  channel  through  which  redress 
could  be  obtained,  and  hence  the  propriety  of  filing  in  that 
Department.  Judson  failed  to  file  until  three  years  after  the 
Treaty  of  Gaudalupe  Hidalgo,  and  two  years  after  the  passage 
of  the  Act  of  Congress  to  carry  out  its  provisions.  There  was 
fi-om  the  origin  of  the  claim,  what  was  equivalent  to  a  fund, 
and  there  was  also  the  right  to  call  for  it.  Until  the  Treaty 
the  State  Department  was  the  exclusive  representative  or 
trustee  of  the  claim,  the  claimant  having  no  recourse  against 
nor  means  of  communicating  with  the  Mexican  Government, 
save  through  that  Department.  After  the  Treaty  and  Act  of 
Congress  there  was  an  actual  fund  in  esse. 

There  was  then  from  the  inception  of  the  claim  an 
ascertained  legal  depository  with  which  to  file,  until  the 
passage  of  the  Act  of  Congre^ — the  State  Department — after- 
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ward  the  Board.  There  was  also  a  valid,  subsisting,  unsatis- 
fied claim  throughout.  There  was  no  *'  full  satisfaction  *'  as 
here.  As  to  the  legal  character  of  the  claim  in  the  case  of 
Judson  vs,  Cocoran,  see  Comegys  vs.  Vasse,  i  Pet.  193,  216; 
see  also  De  Bode  vs,  Regina,  (in  Dom.  Proc.)  16,  Law  and 
Equity  14,  in  which,  at  p.  23,  the  Lord  Chancellor  (St, 
Leonards)  uses  the  following  language: 

**It  is  admitted  law,  that  if  a  subject  of  a  country  is 
spoliated  by  a  foreign  government,  he  is  entitled  to  obtain 
redress  from  the  foreign  government,  through  the  means  of 
his  own  government.  But  if  from  weakness,  timidity  or  any 
other  cause  on  the  part  of  his  own  government,  no  redress  is 
obtained  from  the  foreigner,  when  he  has  a  claim  against  his 
own  country.*' 

In  the  present  case  there  was  a  settlement  under  the 
Act  of  1835,  if  there  can  be  one  full  satisfaction. 

But  complainant's  assignment  was  filed  in  the  (^neral 
Land  Office  in  June  or  July,  1838,  certainly  in  the  Autumn  of 
that  year  when  Webb  saw  it.  The  Act,  making  provision 
for  the  unsatisfied  ten  per  cent,  was  passed  August  31,,  1852. 
(10  Statute  at  Large,  148)  fourteen  years  then  before  'the 
Federal  Government  was  in  any  sense  debtor  or  trustee;  and 
before  any  fund  existed  in  its  hands,  br  there  was  any  shadow 
of  right  to  call  for  a  fund,  the  assignment  was  filed. 

To  deprive  complainant  of  his  superior  title,  in  conse- 
quence of  his  prior  purchase,  there  must  be  g^oss  and 
unwarrantable  neglect. 

The  time  of  giving  notice  depends  upon  the  special 
circumstances  of  each  case.  There  is  no  fixed  rule,  but 
undoubtedly  if  the  thing  to  be  transferred  be  a  mere  possibility 
or  expectancy,  a  larger  time  will  be  allowed.  Even  in  the 
case  of  the  transfer  of  real  estate,  the  Acts  of  Maryland  have 
allowed  six  months  for  recording  the  deed  and  protecting  the 
purchaser  (within  that  time)  against  any  subsequent  pur- 
chaser, though  dona  fide  and  without  notice.  The  true 
question  is  not  whether  the  defendant  may  sustain  damage 
in  consequence  of  complainants  not  filing  in  the  General 
Land  OflBce,  (for  that  may  manifestly  occur  where  there 
would  be  no  exception  to  the  general  rule)  but  whether  under 
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all  the  circumstances — there  having  been  full  settlement  and 
satisfaction  with  the  Federal  Government,  there  being  no 
fund  nor  right  to  call  for  or  even  to  expect  one,  &c.,  &c., 
gross  and  unwarrantable  laches  can  be  imputed  to  com- 
plainant. 

As  to  the  second  proposition:  that  defendant  has  drawn 
to  his  equity  the  legal  title.  * 

Here,  too,  it  is  incumbent  on  him  to  bring  himself 
within  an  exception  to  the  general  rule. 

To  do  this  he  must  show: 

ist.     That  he  has  an  equal  equity. 

2nd.     That  he  has  the  legal  title. 

The  first  of  these  propositions  has  already  been  sustained. 

As  to  the  second,  has  defendant  the  legal  title,  and  when 
and  how  did  he  obtain  it? 

The  only  legal  title  he  depends  upon  is  under  the  letter 
of  the  Commissioner,  dated  August  3,  1854.  ^^  complainant 
has  the  legal  title  before  that  time,  or  if  defendant  did 
not  obtain  it  by  virtue  of  the  letter,  the  case  is  not  brought 
within  the  exception. 

On  behalf  of  the  complainant  it  is  submitted: 

ist.  That  Virginia  Military  Land  Warrants  are  the 
subject  of  ownership  at  law,  the  title  to  them  is  as  much  a 
legal  title  as  that  of  the  proprietor  of  State  stock,  negotiable 
paper,  &c.,  or  of  a  bond  in  which  he  is  the  obligee. 

2d.  That  they  are  assignable,  the  legal  and  not  the 
mere  equitable  title  passing  to  the  assignee.  2  Revised  Code 
of  1819.  pp.  371,  372,  '&Q,y  &c.      Revised  Code  of  1849. 

The  whole  legislation  of  Congress  recognizes  the  quality 
of  assignability,  and  shows  that  Congress  has  never  designed 
to  interfere  with  the  legal  character  of  these  warrants  so  es- 
tablished by  Virginia,  but  merely  to  provide  the  means  to 
satisfy  them. 

The  cases  of  such  recognition  might  readily  be  enumer- 
ated. 

It  will  be  observed  that  by  the  4th  section  of  the  Act  of 
May  30,  1830,  ch.  215  (4  Statute  at  Large  422),  it  is  provided 
that  the  script  to  be  issued  under  it  should  be  receivable  in 
payment  of  lands  offered  at  public  sale  and  remaining  unsold  at 
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any  of  the  land  offices  in  Ohio,  Indiana  and  Illinois.  And 
afterwards  by  the  Act  of  Congress  of  March  2,  1833,  ch.  94, 
(4  Statute  at  Large  665),  such  script  was  made  receivable  in 
payment  for  any  of  the  public  lands  liable  to  sale. 

The  2d  section  of  the  Act  of  1830  provided  that  the 
script  to  be  issued  upon  warrants  granted  after  its  passage 
should  be  issued  to  the  party  originally  entitled.  But  these 
provisions  did  not  alter  the  assignable  quality  of  the  warrants. 
(See  Act  of  July  7,  1838,  ch.  166;  5  Statute  at  Large  262.) 
They  merely  extended  the  area  out  of  which  the  warrants 
were  to  be  satisfied,  and  imposed  in  certain  cases  a  restriction 
as  to  the  mode  of  using  the  script.  Warrants  still  continued 
assignable.  An  assignee  could  still,  when  he  held  warrants, 
though  issued  after  the  passage  of  the  Act  of  1830,  vacate 
them  and  obtain  patents. 

Even  the  restriction  as  to  the  mode  of  issuing  the  script 
was  afterwards  repealed. 

The  Act  in  question,  August  31,  1832,  required  the  script 
to  be  issued  to  the  **present  proprietors.**  It  also,  like  the 
many  preceding  acts,  recognized  the  assignability  of  warrants, 
and  it  further  recognized  it  for  all  purposes  whatsoever.  AH 
restrictions  as  to  the  script,  and  directing  it  to  be  issued  to 
the  present  proprietors  of  the  warrants.  The  simple  question 
involved  is:  who  at  its  passage  was  the  proprietor  of  the 
warrants  connected  with  this  controversy?  The  heirs  of  Lee 
held  a  legal  title,  not  an  equitable  one,  which  passed  by  the 
sale  made  by  Scott  to  the  complainant.  No  law  regulation 
or  usage  required  the  filing  of  the  assignment  to  complete  the 
transfer.  That  has  not  been  contended.  Congress  could,  in 
1852,  make  its  grant  to  whom  it  thought  fit.  It  chose  to 
make  it  to  the  proprietors  at  that  time  of  the  warrants. 

It  is  urged,  however,  that  the  legal  title  was  surrendered 
when  the  warrants  were  filed  at  the  General  Land  Office 
under  the  Act  of  1835.  But:  ist  the  surrender  was  the  **full 
satisfaction"  only  as  to  the  United  States.  The  warrants  still 
had  valuability  as  regarded  Virginia. 

2d.  The  Act  of  1852  expressly  recognized  ownership 
after  the  surrender.  Its  terms  are  "present  proprietors  of 
any  warrants  thus  surrendered." 
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3d.  If  the  legal  title  was  surrendered  by  the  election  to 
take  under  the  Act  of  1835,  so  would  have  been  an  equitable 
title.  But  this  defendant  does  not  contend  for,  and  wisely, 
as  he  would  thereby  defeat  his  so-called  equity.  The  result  of 
the  argument  is,  and  would  clearly  be,  that  the  provision  of 
Congress  in  1852  would  find  the  first  assignment  the 
complainant's. 

That  even  if  the  warrants  were  not  legally  assign- 
able, even  if  complainant  never  held  any  legal  title  (if  that 
can  be  supposed,)  the  defendant  never  obtained  that  legal  title 
under  the  Commissioner's  letter  as  he  maintains  he  did. 

ist.  Because  even  the  Secretary  of  the  Interior,  much 
less  a  subordinate,  the  Commissioner,  an  officer  unknown  to 
the  law,  had  no  jurisdiction  inter  partis,  and  could  not  in  any 
manner  eflFect  their  rights.     Comegys  vs,  Vasse. 

2d.  If  jurisdiction  existed,  the  Secretary,  the  only 
officer  known  to  the  law,  has  not  acted  under  the  Act  of  1852; 
the  Secretary  of  the  Interior  is  to  issue  script.  The  action  of 
the  Commissioner,  until  submitted  to  the  Secretary,  and  ap- 
proved by  him,  is  no  more  than  the  action  of  any  other 
subordinate.  All  the  script  has  to  be  signed  by  him,  the 
Secretary. 

3d,  The  letter  of  the  Commissioner  clearly  shows  he  did 
not  intend  to  eflfect  the  rights  of  either  party,  and  that  his 
action  was  not  final. 

The  language  of  the  letter  is  that  a  reasonable  time  will 
be  given  to  test  the  matter  before  Court,  **before  further 
action  will  be  taken." 

Even  his  action  was  inchoate  and  incomplete  No  order 
was  given  to  prepare  the  script.  It  is  not  sufficient  that  the 
possession  of  the  legal  title  by  the  defendant,  upon  which 
Corcoran   &  Judson  turned  in   the  Supreme  Court,  can   be 

seriously  maintained. 

In  reply  to  the  complainant's  points  the  following  propo- 
sitions are  relied  on : 

ist.  The  argument  as  to  * 'legal  title"  in  the  com- 
plainant  can  only  apply  to  the  warrant.  The  warrant  is  only 
an  authority  to  locate  and  survey.  The  * 'legal  title"  to  this 
warrant  never  was  in  any  person  but  the  heirs  of  Lee,  unless 
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the  recent  decision  of  the  Commissioner,  that  Smith  (the 
defendant)  is  the  **present  proprietor**  put  it  in  him.  What- 
ever title  any  other  person  could  have  had  in  it,  was  neces- 
sarily an  equitable  title  merely. 

2d.  The  so-called  legal  title,  which  existed  in  1837-8, 
was  surrendered  with  the  warrant  to  the  United  States,  by 
the  election,  to  take  under  the  Act  of  1852. 

3d.  The  statutes  cited  by  Mr.  Lawrence,  if  they  show 
that  the  assignee  cotdd  not  be  recognized  at  the  Land  Office, 
(because  the  script  could  only  issue  to  the  warrantee,  his 
heir  or  devise)  by  the  same  showing,  demonstrate  that  the 
claim  of  an  assignee  was  purely  equitable.  Congress  could 
not  deprive  that  property  of  the  incident  of  being  alienable. 
The  policy  of  this  and  other  laws  in  par^  materia  was  to  pro- 
tect the  warrantee,  and  to  make  every  assignment  depend 
upon  its  equity;  not  to  prevent  equitable  assignments,  which 
would  have  been  inconsistent  with  the  enjoyment  of  the 
property.  Therefore  equitable  assignees  were  referred  to 
the  Land  Office,  when  the  warrants  were  deposited,  and  from 
which  all  benefit  of  ownership  must  issue.  And  so  the  com- 
plainant himself  understood,  but  he  delayed  to  give  notice 
there  until  after  the  defendant,  by  his  laches,  had  been  ren- 
dered to  purchase  on  the  faith  of  Scott's  apparent  right  to 
dispose  of  the  subject  matter  in  the  name  of  Lee*s  heirs. 

This  cause  coming  on  to  be  heard  on  the  bill,  exhibits 
answer,  general  replications  and  depositions;  and  the  same 
being  seen  and  read  by  the  Court.  And  the  parties  by  their 
solicitors  being  heard,  and  the  matter  being  fully  understood, 
it  was  ordered  by  the  Court,  on  mature  deliberation,  that  the 
complainant's  bill  be  dismissed  with  costs,  &c. 

On  appeal  to  the  Supreme  Court  of  the  United  States  the 
decree  was  affirmed.     See  21  Howard,  579. 
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Aaron  W.  Millkr 

The  Mayor,  Board  of  Aldermen  and  Board  of  Common 
Council  op  the  City  of  Washington. 

At  Law.     Decided  March  i6,  1857. 

Action  of  Debt. 


1.  There  is  no  difference  in  the 
meaning  of  the  word  occur  in  the 
charter  of  the  City  of  Washing- 
ton, and  the  word  happen  in  the 
Constitution  of  the  United  States. 

2.  The  clause  in  the  charter  of 
the  City  of  Washington,  referring 
to  the  nominations  to  be  made  by 
the  Mayor,  and  confirmed  by  the 
Board  of  Aldermen,  was  modelled 


after  the  Constitution  of  the 
United  States,  and  was  intended  to 
accomplish  the  same  object. 

A  party  rejected  by  the  Board 
of  Aldermen,  on  the  Mayor's 
nomination, cannot  be  reappointed 
by  the  Mayor  in  the  recess  of  the 
same  Board,  to  the  same  office 
from  which  he  was  rejected  by  the 
Board. 


This  was  an  action  of  debt  on  the  following  bill. 

Corporation  op  Washington. 

To  a.  W.  Miller,  M.  D.,  Dr. 

For  5  months  service  as  physician  to  Washington  City  Asy- 
lum and  Small-Pox  Hospital,  from  July  ist  to  November  30th, 
inclusive  at  $50.00  per  month.  $250.00 

Washington  City,  Dec.  15,  1856. 

The  plaintiff  is  one  of  the  officers  appointed  by  the 
present  Mayor  (M.  B.  Magruder)  after  rejection  by  the  Board 
of  Aldermen,  and  now  claims  compensation  for  his  services  as 
physician  to  the  Alms  House,  at  the  rate  fixed  by  law, 
during  the  period  he  has  rendered  such  services,  under 
temporary  appointment  by  the  Mayor,  **  to  expire  at  the  end 
of  the  next  ensuing  session  of  the  Board  of  Aldermen.** 
(The  Corporation  Attorney,  Mr.  Carlisle,  having  given  an 
opinion  to  the  Board  of  Aldermen,  affirming  the  power  of  the 
Mayor  to  re-appoint  temporarily  under  such  circumstances) 

Mr.  W.  H.  Davidge,  Attorney  for  the  Plaintiff. 

Mr.  J.  M.  Carlisle,  Attorney  for  the  Corporation. 
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Opinion  delivered  by  Chief  Justice  Dunlop. 
By  the  case  agreed  it  appears  that  the  plaintiff  was 
duly  appointed  physician  of  the  City  Asylum  and  Hospital 
by  the  Mayor  of  Washington,  which  appointment  was  so 
made  to  fill  a  vacancy  occurring  in  the  recess  of  the  Board  of 
Aldermen;  that  the  plaintiff  qualified  according  to  law,  and 
discharged  the  duties  legally  appertaining  to  that  office;  that 
at  the  ensuing  session  of  the  Board  of  Aldermen,  the  plaintiff 
was  nominated  by  the  Mayor  to  the  Board  of  Aldermen  for 
said  office,  to  which  nomination  the  Board  refused  to  consent, 
by  which  I  understand,  and  it  is  admitted  in  the  argument  of 
the  case  agreed,  he  was  rejected 'by  the  Board  of  Aldermen; 
that  from  time  to  time  after  the  adjournment  of  said  Board  sine 
die,  and  to  the  day  of  meeting  regularly  fixed  by  law,  the  plain- 
tiff has  been  reappointed  and  has  from  time  to  time  duly  qual- 
ified, and  at  each  meeting  of  the  Board  (that  is  to  say,  separate 
and  distinct  sessions  as  fixed  by  law)  has  been  nominated,  but 
said  nomination  has  not  been  consented  to,  (that  is  to  say, 
has  been  rejected  by  the  Board  of  Aldermen;)  and  there  is^ 
due  the  plaintiff,  who  has  faithfully  discharged  the  duties  of 
said  office,  the  amount  claimed  in  the  account  filed,  if  the 
Mayor  had  the  right  from  time  to  time  to  so  appoint  as 
aforesaid. 

It  is  further  agreed,  that  any  ordinance  of  the  Corpora- 
tion touching  the  subject-matter  of  this  suit  shall  be  con- 
sidered as'making  a  part  of  the  case  agreed,  and  may  be  read 
in  evidence  at  the  hearing. 

The  charter  of  1820,  which  rules  this  case,  (the  charter  of 
1848  making  certain  officers  elective  by  the  people,  not 
applying  to  this  officer)  in  its  second  section  says:  **He  (the 
Mayor)  shall  nominate,  and  with  the  consent  of  the  Board  of 
Aldermen,  appoint  to  all  offices  under  the  Corporation  (ex- 
cept Commissioners  of  Election)  and  may  remove  any  such 
officer  from  office  at  his  will  and  pleasure.  He  shall  appoint 
persons  to  fill  up  all  vacancies,  which  may  occur  during  the 
recess  of  the  Board  of  Aldermen,  to  hold  such  appointment  until 
the  end  of  their  ensuing  session.*'  And  in  the  fourth  section 
of  the  same  charter  of  1820:  *'And  each  Board  shall  meet  at 
the  council  chamber  on  the  second  Monday  of  June  next,  for 
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the  dispatch  of  business,  at  lo  o'clock  in  the  morning,  and  at 
the  same  hour  on  the  second  Monday  of  June  in  every  year 
thereafter,  and  at  such  other  time  as  the  two  Boards  may  by 
law  direct.'* 

The  two  Boards,  therefore,  by  their  own  ordinance,  were, 
under  this  charter  enabled,  besides  the  annual  session,  to 
appoint  and  fix  as  many  other  sessions  as  they  saw  fit,  and  as 
the  public  interests  required,  and  they  exercised  this  power 
in  the  passage  of  the  ordinance  of  the  3d  of  June,  1853;  (see 
Sec.  4,)  This  4th  section  makes  an  addition  to  the  2d  Monday 
of  June,  each  and  every  Monday  from  the  4th  Monday  in  June 
to  the  last  Monday  in  May,  inclusive,  the  beginning  of  a  dis- 
tinct stated  session.  That  is,  therefore,  a  recess,  in  the 
meaning  of  the  charter  of  1820,  between  stated  sessions  from 
Monday  to  Monday,  whenever  the  Board  adjourns  sine  die^ 
leaving  the  time  of  its  reassembling  to  be  as  prescribed  by 
ordinance. 

The  counsel  for  the  plaintiff  claim  that  the  acts  of  the 
Mayor,  set  forth  in  the  case  agreed,  in  continuing  to  ^appoint 
the  plaintiff  to  the  office  he  now  fills,  after  repeated  rejec- 
tions by  the  Board  of  Aldermen,  are  lawful  exercises  of  power 
by  the  Mayor  under  the  city  charter,  and  that  the  plaintiff  is 
entitled  to  the  salary  appertaining  to  the  office  by  law;  that  a 
vacancy  having  occurred  in  the  recess  of  the  Board  of  Alder- 
men, the  first  appointment  was  covered  by  the  authority  in 
the  charter;  that  this  first  appointment,  and  the  commission 
issued  to  the  plaintiff,  conferred  on  him  the  office  to  the  end 
of  the  then  next  ensuing  session  of  the  Board  of  Aldermen; 
that  his  nomination  by  the  Mayor  and  rejection  by  the  Board 
of  Aldermen  at  that  session  did  not  terminate  his  office,  but 
that  it  continued  till  the  end  of  said  session,  and  that  when 
the  Board  adjourned  without  day  for  that  session  a  new 
vacancy  occurred,  which  the  Mayor  had  authority  to  fill,  and 
so  on,  session  after  session,  under  like  circumstances,  during 
the  pleasure  of  the  Mayor. 

It  is  plain,  if  this  is  the  true  construction  of  the  city 
charter,  there  is  no  check  in  the  Board  of  Aldermen  on  the 
Mayor's  power  of  appointment  to  office.  They  hold  their 
control  by  sufferance  only,  and  at  the  Mayor's  will. 
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It  is  said  the  enactment  in  the  city  charter  herein  cited 
is  in  substance  the  same  with  the  provision  in  the  Constitution 
of  the  United  States,  on  the  same  subject  of  appointments  to 
office,  and  that  several  Attorney  Generals  of  the  United  States 
have  asserted  doctrines,  in  construing  the  Federal  Constitu- 
tion, in  harmony  with  the  pretentions  of  the  plaintiff  in  this 
case.     Art.  2,  Sec.  2,  Constitution  of  the  United  States. 

The  only  difference  in  the  two  provisions,  as  to  filling 
vacancies,  is  that  in  the  city  charter  the  power  is  to  fill 
vacancies  which  may  **occur"  in  the  recess,  and  in  the  Con- 
stitution of  the  United  States,  to  fill  the  vacancies  which  may 
* 'happen'*  in  the  recess.  In  both  the '  appointments  are  to 
continue  till  the  end  of  the  next  session.  There  may  be  a 
difference  in  the  meaning  of  the  words  * 'occur'*  and  * 'happen," 
but  I  shall  indulge  in  no  verbal  criticism,  but  treat  the  two 
provisions  as  in  substance  the  same.  I  do  not  doubt  that  the 
city  charter  in  this  particular  was  modelled  after  the  Consti- 
tution of  the  United  States,  and  was  intended  to  accomplish, 
as  to  ofllces,  the  same  objects. 

Upon  a  careful  examination  of  the  opinions  of  the  Attor- 
ne  y  Generals,  Mr.  Wirt,  Mr.  Taney,  Mr.  Legare  and  Mr. 
Mason,  it  will  be  found  they  do  not  warrant  the  pretentions 
of  the  plaintiff. 

The  case  before  Mr.  Wirt.  October  22d,  1823,  was  this: 
General  Swartwout's  commission  as  navy  agent  at  New  York, 
expired  during  the  session  of  the  Senate.  The  President's 
nomination  of  another  person  at  the  same  session  of  the  Senate, 
to  fill  that  vacancy  was  not  acted  upon,  and  the  Senate 
adjourned,  leaving  the  office  vacant.  The  question  before 
him  was  the  power  of  the  President  under  such  circumstances 
to  fill  it . 

Mr.  Wirt  says:     i  Opp.  Att'y  Gen'l,  631. 

"Had  the  vacancy  yfr^/  occurred  during  the  recess  of  the 
Senate,  no  doubt  would  have  arisen  as  to  the  President's 
power  to  fill  it.  The  doubt  arises  from  the  circumstance 
of  its  having  first  occurred  during  the  session  of  the  Senate. 
But  the  expression  used  by  the  Constitution  is  'happen;'  all 
vacancies  that  may  happen  during  the  recess  of  the  Senate. 
The  most   natural   sense  of  this  term  is  'to  chance,  to  fall 
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out,  to  make  place  by  accident/  But  the  expression  seems 
not  perfectly  clear.  It  may  mean  'happen  to  take  place;* 
that  is,  *to  originate*  under  which  sense  the  President  would 
not  have  the  power  to  fill  the  vacancy.  It  may  mean,  also, 
without  violence  to  the  sense,  'happen  to  exist;*  under  which 
sense  the  President  would  have  the  right  to  fill  it  by  his  tem- 
porary commission.  Which  of  these  two  senses  is  to  be  pre- 
ferred? The  first  seems  to  me  most  accordant  with  the  letter 
of  the  Constitution;  the  second,  most  accordant  with  its  reason 
and  spirit." 

He  adopts  the  latter  as  most  consistent  with  the  spirit  of 
the  Constitution,  and  resulting  from  the  necessity  of  keeping 
the  offices  of  the  government  filled.  Again  he  says,  p.  632: 
"Put  the  case  of  a  vacancy  occurring  in  an  office  held  in 
a  distant  part  of  the  country  on  the  last  day  of  the  Senate's 
session;  before  the  vacancy  is  made  known  to  the  President 
the  Senate  rises.  The  office  may  be  an  important  one;  the 
vacancy  may  paralyze  a  whole  line  of  action  in  some  essential 
branch  of  our  internal  police;  the  public  interests  may  im- 
periously demand  that  it  shall  be  immediately  filled;  but  the 
vacancy  may  happen  to  occur  during  the  session  of  the  Senate, 
and  if  the  President's  power  is  to  be  limited  to  such  vacancies 
only,  as  in  the  case  put,  must  continue,  however  ruinous  the 
consequences  may  be  to  the  public.  Cases  of  this  character 
might  be  easily  multiplied;  and  it  would  seem  to  me  highly 
desirable  to  avoid  a  construction  which  would  produce  effects 
so  extensively  pernicious,  if  it  can  be  done  with  a  just  respect 
to  the  language  of  the  Constitution.** 

"Now,  if  we  interpret  the  word  'happen'  as  being  merely 
equivalent  to  'happen  to  exist*  (as  I  think  we  may  legitimately 
do)  then  all  vacancies  which,  from  any  casualty,  happen  to  exist 
at  a  time  when  the  Senate  cannot  be  consulted  as  to  filling 
them,  may  be  temporarily  filled  by  the  President;  and  the 
whole  purpose  of  the  Constitution  is  completely  accomplished. 
"The  casualty  which  has  prevented  the  co-operation  of 
the  Senate  may  be  such  as  in  the  case  hypothetically  stated 
above.  It  may  arise  from  various  other  causes;  the  falling 
of  the  building  in  which  they  hold  their  sessions;  a  sudden 
and  destructive  pestilence  disabling  or  destroying  a  quorum 
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of  that  body;  such  an  invasion  of  the  enemy  as  renders  their 
reassembling  elsewhere  impracticable  or  inexpedient;  and  a 

ft 

thousand  other  causes  which  cannot  be  foreseen.  It  may 
arise,  too,  from  their  rejecting  a  nomination  by  the  President 
in  the  last  hour  of  their  session,  and  inadvertently  rising 
before  a  renomination  can  be  made.  In  all  these  cases  there 
is  no  guilt,  either  on  the  part  of  the  Senate  or  the  President; 
but,  by  some  casualty,  the  vacancy  happens  to  continue  and 
to  exist  in  the  recess;  and  the  public  good,  nay  even  the 
safety  of  the  nation,  may  require  it  to  be  filled.*' 

Mr.  Wirt  aflBrmed  the  power  of  the  President  to  fill  the 
vacancy  in  the  recess  of  the  Senate. 

The  facts  in   Gwinn*s  case,   2  Opp.  Att*y   Gen'l,  525. 
July  19,  1832,  are  thus  stated  by  him. 

*' After  the  adjournment  of  Congress,  on  the  3rd  of 
March,  1831,  and  before  their  meeting  in  December  of  the 
same  year,  a  vacancy  occurred  in  the  above  named  office  of 
register,  and  Sam'l  Gwinn  was  appointed  to  fill  it.  During 
the  late  session  of  Congress  he  was  regularly  nominated  to 
the  Senate,  and  rejected  by  them.  The  President  having 
afterwards  received  strong  testimonials  in  his  favor  from  the 
State  of  Mississippi,  and  being  requested  by  one  of  the 
Senators  from  that  State  to  renominate  him,  his  name  was 
again  sent  to  the  Senate,  with  the  additional  recommendations 
which  had  been  forwarded  to  the  President.  The  second 
nomination  was  made  on  the  nth  of  June,  last.  It  was  con- 
sidered on  the  loth  of  July,  and  laid  on  the  table.  And  on 
the  i6tli  of  July,  the  last  day  of  the  session,  the  following 
resolution  was  moved  and  considered:  '* 

**  Resolved,  that  the  President  of  the  United  States  be 
informed  that  it  is  not  the  intention  of  the  Senate  to  take  any 
proceeding  on  the  renomination  of  Sam'l  Gwinn,  to  be 
register  of  the  land  office  at  Mount  Salus,  in  Mississippi, 
during  the  present  session.** 

**This  resolution  was  ordered  to  lie  on  the  table;  and  the 
Senate  adjourned  without  taking  any  further  order  in  the 
matter.** 

*'  In  this  state  of  things,  can  the  President,  during  the 
recess,  appoint  Mr.  Gwinn,  or  any  one  else  to  the  office  before 
mentioned?** 
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Mr.   Taney    adopted  Mr.   Wirt*s  interpretation  of   the 
Constitution  as  to  vacancies  happening  to  exist  in  the  recess, 
and  decided  that  the  President  could  fill  the  vacancy. 
In  the  course  of  his  opinion  he  says  page  528: 
**It  was  intended  to  provide  for  those  vacancies  which 
might  arise  from  accident,  and  the  contingencies  to   which 
human  affairs  must  always  be  liable.     And  if  it  falls  out  that, 
from  death,  inadvertence,  or  mistake,  an  office  required  by 
law  to  be  filled  is,  in  the  recess,  found  to  be  vacant,  then  a 
vacancy  has  happened  during  the  recess,  and  the  President 
may  fill  it.     This  appears  to  be  the  common  sense  and  natural 
import  of  the  words  used.     They  mean  the  same  thing  as  if 
the    Constitution  .had  said,    *  If   there  happen   to    be    any 
vacancies    during    the  recess.'     The   framers  of   the    Con- 
stitution had  provided   for  filling  the  offices,  with  the  con- 
currence of  the  Senate;  but,  foreseeing  that,  from  the  various 
casualties  to  which  human  concerns  are  exposed,  vacancies 
would  be  found  during  the  recess,  they  give  power  to  fill 
them,  until  an  opportunity  can  be  afforded  of  bringing  the 
appointments  before  the  Senate;  and  they  use  words  which 
denote  the  character  of  the  vacancies  which  they  foresee  may 
occur,  and  for  which  they   are  providing.     He  may  fill  up 
vacancies  which  *  happen'  during  the  recess.     But  vacancies 
are  not  designedly  to  be  kept  open  by  the  President  until  the 
recess,  for  the  purpose  of  avoiding  the  control  of  the  Senate. 
And  the  word   *  happen  *  is  used  to  describe  the  class  and 
kind  of  vacancies,  and  not  the  particular  time  at  which  they 
took  place." 

**I  might  suggest  another  case,  showing  that  the  re- 
stricted construction  contended  for,  cannot  be  the  one  con- 
templated by  the  framers  of  the  Constitution.  Suppose  a 
nomination  made  to  a  vacant  office,  and  confirmed  by  the 
Senate ;  the  office  is  not  filled  until  the  person  appointed  accepts. 
Suppose  he  refuses  to  accept,  and  his  refusal  is  not  known 
until  after  the  adjournment;  in  such  a  case,  the  original 
vacancy  would  remain  unfilled;  and  as  it  took  place  during 
the  session,  and  not  after  the  adjournment,  the  President 
could  not  fill  it.  It  cannot  be  imagined  that  such  cases  were 
intended  to  be  excepted  out  of  the  power  granted  to  him." 
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**It  has  been  said  that  this  power,  if  possessed  by  the 
President,  may  be  so  used  as  to  defeat  the  intention  of  the 
Constitution,  and  exclude  the  Senate  from  all  share  in  ap- 
pointments. The  answer  to  such  an  objection  appears  to  be 
a  plain  one.  If  the  President  willfully  abuses  a  power  gfiven 
to  him,  the  Constitution  has  a  remedy.  In  this  case  the 
Senate  have  had  a  full  opportunity  of  acting,  but  have  not 
acted,  and  have  held  the  nomination  under  advisement,  and 
left  it  to  fall  vacant  as  soon  as  they  adjourned.  They  must 
be  supposed  to  have  had  sufficient  reasons  for  keeping  the 
nomination  in  their  power,  and  suspending  their  action  upon 
it.  The  President  could  not  nominate  another  person  for  the 
same  office  until  this  was  disposed  of,  and  was  either  with- 
drawn by  him  or  finally  acted  on  by  the  Senate.  And  as  the 
Senate  have  had  an  opportunity  of  acting,  but  have  deter- 
mined te  suspend  their  decision,  I  cannot  see  how  an  ap- 
pointment now  made  by  the  President  can  be  supposed  to 
interfere  with  the  rights  of  the  Senate.  There  is  nothing  in 
the  case  that  can  be  construed  into  a  desire  to  avoid  their 
Constitutional  control.*' 

Can  it  be  truly  said  in  this  case,  after  the  repeated 
rejections  and  re-appointments  of  the  same  individual  by  the 
Mayor  of  Washington,  there  was  no  desire  to  interfere  with 
the  rights  of  the  Aldermen,  or  to  avoid  the  control  secured  to 
them  in  the  city  charter. 

The  case  before  Mr.  Legare,  Oct.  22,  1841,  as  assumed  by 
him  was,  3  Opp.  Att'y  Gen'l,  674: 

'*A  vacancy  having  occurred  during  a  recess,  the  Presi- 
dent had  filled  it  up  by  a  temporary  appointment  under  the 
clause  of  the  Constitution  in  question;  then  after  the  meeting 
of  the  Senate  he  made  another  appointment,  which  was  not 
acted-  on  by  the  Senate;  and  so,  the  office  being  now  vacant, 
the  question  is,  has  the  President  power  to  fill  it  up  again  by 
granting  a  commission  which  shall  expire  at  the  end  of  the 
next  session  of  the  Senate."  And  Mr.  Legare  held  the  Presi- 
dent could  fill  it  again. 

**L  say  it  has  *  happened,'  for  if  any  stress  is  laid  on  the 
peculiar  use  of  the  word  as  implying  something  fortuitous 
and  unexpected,  the  presumption  must  be  that  the  omission 
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to  confirm  the  nomination  was  a  mere  oversight,'*  and  again 

p.  675- 

'*But  if  it  has  taken  no  order  upon  the  President's  nomi- 
nation; if  it  has  left  a  chasm  quo  ad  hoc  in  the  power  of  execu- 
ting the  law,  and  that,  too,  contrary  to  the  commands  of  the 
law  itself,  the  respect  which  the  law  acknowledges  and  chal- 
lenges from  that  august  bociy  would  require  us  to  presume 
that  the  omission  was  a  mere  accidental  one." 

**  The  people,  however,  were  wisely  jealous  of  this  great 
power  of  appointing  the  agents  of  the  executive  depart- 
ment, and  chose  to  restrain  its  discretion  by  requiring  it  in 
all  cases  to  nominate,  but  only  in  case  it  had  the  concurrence 
of  the  Senate  to  appoint.  But  as  it  might  be  easily  foreseen 
that  to  allow  the  execution  of  the  law  to  depend  altogether 
upon  the  discussions  or  movements  of  a  deliberate  assembly 
would  bring  with  it  all  the  evils  of  a  plural  executive,  and 
lead  to  perpetual  interruptions  of  the  whole  course  of  public 
affairs,  and  even  to  most  dangerous  interregna  in  the  execu- 
tive powers  essential  to  the  order  and  defence  of  society,  the 
convention  very  wisely  provided  against  the  possibility  of 
such  evils,  by  enabling  and  requiring  the  President  to  keep 
full  every  oflSce  of  the  government  during  a  recess  of 
the  Senate,  when  his  advisers  could  not  be  consulted;  not 
only  so,  but,  making  allowance  for  the  tardiness  and  uncer- 
tainties inseparable  from  debates  and  proceedings  of  all 
deliberate  bodies,  they  extended  this  indispensable  authority 
to  the  last  moment  of  the  session.  My  opinion  is,  that  the 
same  overruling  necessity  which  applied  to  the  original 
vacancy  applies  to  the  second  one,  created  by  an  omission 
of  the  Senate  to  act  on  a  nomination.  That  body  has  only  a 
negative  and  secondary  agency  in  appointment  to  ofl&ce.  It 
has  no  share  of  the  executive  power,  properly  so  called,  that 
is,  active,  discretionary  executive  power;  it  simply  controls 
the  head  of  that  department  in  the  choice  of  its  agents." 

Attorney  General  Mason's  opinion  of  the  13th  of  August, 
1846,  was  founded  upon  the  following  case,  4  Opp.  Att'y 
Gen'l  523: 

"During  the  year  1845,  in  the  recess  of  Congress,  this 
(the  oiBce  of  postmaster,  at  Buffalo,  New  York)  office  being 
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vacant,  an  appointment  was  made,  and  a  commission  granted, 
to  expire  at  the  end  of  the  session  of  the  Senate  next  ensuing. 
During  the  late  session  of  the  Senate,  a  person  was  nominated 
for  permanent  appointment  according  to  law.  The  Senate 
rejected  the  nomination  on  Saturday,  the  8th  of  August, 
instant.  On  the  loth  another  nomination  was  made,  on 
which  the  Senate  made  no  decision.  The  executive  appoint- 
ment made  during  the  recess  expired  at  the  end  of  the  session, 
and  the  question  is,  can  any  appointment  be  now  made  to 
supply  the  vacancy  ?** 

In  the  course  of  his  opinion  Mr.  Mason  says,  p.  525: 

**In  the  case  of  Amos  Binney,  as  in  Swartwout's,  the 
commission  expired  during  the  session  of  the  Senate;  the 
nominations  were  not  acted  upon,  and  after  the  adjournment 
of  the  Senate  President  Adams  filled  the  vacancy  by  an 
executive  appointment.*' 

**From  the  commencement  of  the  government  it  is  believed 
that  a  power  has  been  exercised,  which  would  appear  to  be 
inconsistent  with  a  construction  of  the  section  of  the  Consti- 
tution which  would  confine  the  meaning  of  the  word  'happen,  * 
to  the  time  at  which  the  office  is  in  fact  vacated.  In  cases 
where  an  officer  dies  during  the  session  of  the  Senate,  but 
notice  of  his  death  is  not  received  until  after  adjournment,  it 
has  always  been  filled  as  a  vacancy  happening  during  a  recess 
of  the  Senate.** 

Again  he  says,  p.  526: 

**It  is  doing  no  violence  to  the  language  of  the  Constitu- 
tion, to  maintain  that  this  vacancy  happening  from  the  in- 
action of  the  Senate  on  the  nomination  made,  is  within  the 
meaning  of  the  section  quoted,  and  may  be  filled  by  an  Ex- 
ecutive appointment.  I  am  not  disposed  to  enlarge  the 
powers  of  the  President,  by  narrowing  the  wholesome 
restraints  imposed  by  the  Constitution.  But  that  instrument 
invests  him  with  powers  in  good  faith,  and  sufficient  to  enable 
him,  by  their  exercise,  to  acquit  himself  of  his  duties  to  the 
public.*' 

**The  Constitution,  as  a  general  proposition,  gives  to  the 
President  the  power  of  appointment;  to  guard  against  its  im- 
proper exercise  the  concurrence  of  the  Senate  is  made  neces- 
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sary.  But,  for  the  reason  above  stated,  authority  is  given 
him  to  make  temporary  appointments;  this  power  depends  on 
the  happening  of  vacancies  when  the  Senate  is  not  in  session. 
It  is  no  disrespect  to  the  Senate  to  suppose  that  their  failure 
to  acton  this  nomination  was  accidental;  nor  is  it  an  unauthor- 
ized conclusion,  that  in  view  of  the  construction  established 
by  the  opinion  referred  to,  the  Senate  were  aware  that  the 
President  had  power  to  avert  any  public  mischief  caused  by 
this  omission  on  their  part;  but,  whatever  may  have  been 
the  cause,  the  vacancy  did  happen  to  exist  when  their 
session  ended,  and  it  is  entirely  with  the  objects  with 
which  the  qualified  power  was  given  to  exercise  it  in  this 
case." 

**I  have  not  stated  the  arguments  as  fully  as  I  would 
have  done  if  the  question  had  not  been  so  elaborately 
discussed  in  the  opinions  of  my  predecessors  to  which  I  have 
referred.  Whatever  may  be  the  estimate  of  that  construction , 
by  which  the  vacancies  in  Swatwout  and  Binney's  cases, 
occurring  during  the  session,  and  not  filled  at  the  end  of 
the  session,  I  concur  with  Mr.  Taney^  and  Mr.  Legare, 
that  when  the  office  is  lawfully  filled  until  the  session  is 
closed,  and  happens  to  be  vacant  at  that  time,  by  reason  of 
the  inaction  of  the  Senate  on  the  nomination  of  the  President, 
it  may  be  filled  by  an  executive  appointment. 

**I  cannot  perceive  that  it  is  unsafe  to  adopt  a  construc- 
tion which  has  been  so  long  given,  and  to  follow  precedents 
so  long  established,  especially  in  a  case  where  there  has  been 
no  desire  to  avoid  the  controlling  action  of  the  Senate,  and 
where  public  consideration  so  imperiously  require  that  the 
power  shall  be  exercised." 

It  is  thus  seen  that  all  these  legal  functionaries  of  the 
government,  who  have  asserted  the  power  of  the  President 
to  fill  vacancies  existing,  after  a  session  of  the  Senate  has 
intervened  since  the  vacancies  originated,  have  done  so  in 
cases,  and  only  in  cases  where  the  Senate  failed  to  act  on  the 
nominations  duly  made  to  that  body  and  adjourned,  leaving 
the  oflSce  vacant.     Mr.  Wirt,  it  is  true,  asserts  the  same  power 

iGwinn's  Case.    2  Opp.  Att'y  Gen*l,  525. 
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in  the  case  of  a  rejection  in  the  closing  hours  of  the  Senate, 
and  rising  inadvertently  before  another  nomination  could  be 
made,  but  even  he  does  not  say  that  the  rejected  nominee  is 
competent  to  fill  the  vacant  place  under  the  President's  power 
to  make  another  temporary  appointment. 

It  cannot  be  denied  by  any  one  who  reads  the  clauses 
of  the  city  charter  herein  cited,  that  Congress  meant  to  confer 
on  the  Aldermen  some  control  over  the  Mayor  in  appoint, 
ments  to  office,  and  it  is  admitted  in  the  agreement  that  this 
is  so  as  to  permanent  appointments,  but  not  as  to  temporary 
appointments  to  fill  vacancies.  Judge  Story,  in  his  Commen- 
taries,  in  treating  of  the  powers  in  the  Federal  Constitution 
to  appoint  to  office  and  to  fill  vacancies  thus  speaks:  3  Story 
on  the  Constitution  (1833).     Sec.  1524. 

'*It  would  not,  therefore,  be  a  wise  course  to  omit  any 
precaution,  which  at  the  same  time,  that  it  should  give  to  the 
President  a  power  over  the  appointments  of  those  who  are  in 
conjunction  with  himself  to  execute  the  laws,  should  also 
interpose  a  salutary  check  upon  its  abuse,  acting  by  way  of 
preventive  as  well  as  of  remedy. 

** Happily,  this  difficult  task  has  been  achieved  by  the 
Constitution.*' 

**The  President  is  to  nominate,  and  thereby  has  the  sole 
power  to  select  for  office;  but  his  nomination  cannot  confer 
office,  unless  approved  by  a  majority  of  the  Senate.  His 
responsibility  and  theirs  is  thus  complete  and  distinct.  He 
can  never  be  compelled  to  yield  to  their  appointment  of  a 
man  unfit  for  office;  and,  on  the  other  hand,  they  may  with- 
hold their  advice  and  consent  from  any  candidate,  who  in 
their  judgment  does  not  possess  the  qualification  for  office. 
Thus  no  serious  abuse  of  power  can  take  place  without  the 
co-operation  of  two  co-ordinate  branches  of  the  government, 
acting  in  distinct  spheres.  And  in  case  of  rejection,  the 
most  that  can  be  said  is  that  he  had  not  the  first  choice. 
He  will  still  have  a  wide  range  of  selection;  and  his  respon- 
sibility to  present  another  candidate,  entirely  qualified  for 
the  office,  will  be  complete  and  unquestionable." 

In  Section  1551  he  says: 

'*  The  propriety  of  this  grant  "  (that  is  to  fill  vacancies 
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in  the  recess)  **  is  so  obvious  that  it  can  require  no  elucidation. 
There  was  but  one  or  two  courses  to  be  adopted;  either, 
that  the  Senate  should  be  perpetually  in  session,  in  order  to 
provide  for  the  appointment  of  offices;  or  that  the  President 
should  be  authorized  to  make  temporary  appointments  dur- 
ing the  recess,  which  should  expire,  when  the  Senate  should 
have  had  an  opportunity  to  act  on  the  subject.  The  former 
course  would  have  been  at  once  burdensome  to  the  Senate, 
and  expensive  to  the  public.  The  latter  combines  conve- 
nience, promptitude  of  action,  and  general  security.*' 

Section  1553,  *'  *By  vacancies'  they  understood  to  be 
meant  vacancies  occurring  from  death,  resignation,  promotion , 
or  removal.  The  word  *  happen '  had  relation  to  some 
casualty  not  provided  by  law." 

In  this  case  there  is  no  casualty;  the  rejection  is  an  event 
contemplated  by  law  and  provided  for  by  law. 

The  chief  power  of  the  Mayor,  in  the  city  charter  over 
appointments  to  office,  is  to  nominate,  and  with  the  consent 
of  the  Aldermen,  to  appoint.  The  lessor  or  subordinate 
IX)wer  is  to  fill  vacancies  in  their  recess,  when  the  Aldermen 
cannot  be  consulted,  and  in  that  event  the  appointment  is 
temporary,  only  to  last  till  the  end  of  the  next  session  of  the 
Aldermen.  But  if  the  doctrine  of  the  plaintiflF's  counsel  is 
true,  the  check  of  the  Aldermen  is  a  delusion,  and  their 
authority  in  approving  or  rejecting  appointments  is  abro- 
gated. The  Mayor,  under  the  lesser  power  to  make  temporary 
appointments  in  the  recess  of  the  co-ordinate  branch  of  the 
city  government,  draws  to  himself  the  whole  control  over  the 
city  officers,  and  keeps  in  office  permanently,  or  at  least 
during  his  own  entire  term  of  office,  a  public  officer  over  and 
over  again  rejected  by  the  Aldermen,  and  in  defiance  of  their 
rejection.  The  minor  power  absorbs  the  major,  and  the 
charter,  which  certainly  meant  to  invest  in  the  Aldermen 
some  control  and  check  upon  the  Mayor  in  filling  the  city 
offices,  is  to  that  extent  repealed. 

In  Section  1502,  Story  says: 

**A  power  given  by  the  Constitution  cannot  be  construed 
to  authorize  a  destruction  of  other  powers  given  in  the  same 
instrument.     It  must  be  construed,  therefore,  in  subordina- 
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tion  to  it,  and  cannot  supersede  or  interfere  with  any  other 
of  its  fundamental  provisions;  each  is  equally  obligatory,  and 
of  paramount  authority  within  its  scope,  and  no  one  embraces 
a  right  to  annihilate  any  other.** 

This  principle  of  construction  commends  itself  for  its 
common  sense,  and  is  universal  in  its  application  to  the  true 
interpretation  of  all  delegated  powers,  and  in  fact  all  written 
instruments.  Such  construction  must  be  given  to  the  city 
charter  as  will  preserve  all  its  provisions,  and  maintain  the 
just  authority  both  of  the  Mayor  and  the  Board  of  Aldermen. 
An  officer  rejected  by  the  Board  of  Aldermen  on  the  Mayor's 
nomination  cannot,  I  think,  be  re-appointed  by  the  Mayor  in 
the  recess  of  the  same  Board.  It  must  be  presumed  the 
Aldermen  acted  in  good  faith,  and  believe  the  officer  unfit  for 
the  station,  at  all  events  they  have  so  determined.  If  they 
have  abused  their  power  they  are  answerable  to  the  people 
who  elected  them.  The  charter  gave  them  authority  to  act 
on  the  nomination  and  to  reject  it.  The  charter  required  the 
Mayor  to  consult  them  in  the  appointment,  and  they  have 
given  their  advice.  The  assent  of  both  is  required  to  invest 
the  appointee  with  the  office,  and  the  Aldermen  have  refused 
their  assent  and  rejected  the  appointee. 

By  the  charter,  although  the  Aldermen  cannot  say  who 
shall  fill  the  vacant  office,  they  have  a  right  to  say  who  shall 
not  fill  it,  and  in  the  case  of  Dr.  Miller  they  have  said  he 
shall  not. 

After  Dr.  Miller's  first  rejection,  and  after  the  adjourn- 
ment of  the  Aldermen,  conceding  Mr.  Wirt's  doctrine  to  be 
sound,  that  a  vacancy  still  exists,  or  that  a  new  vacancy  has 
arisen,  the  Mayor  cannot  reappoint  the  rejected  appointee. 
In  the  language  of  Judge  Story,  he  cannot  have  **his  first 
choice,"  but  he  still  has  **a  wide  range  of  selection;"  and 
the  Aldermen  have  assumed  the  responsibility  to  their 
constituents  of  limiting  the  range  of  his  selection. 

Even  Mr.  Wirt  does  not  intimate  that  a  rejected  nominee 
could  be  reappointed  by  the  President  in  the  recess  of  the 
Senate.  He  plants  himself  upon  the  inaction  of  the  Senate; 
so  do  Chief  Justice  Taney,  Mr.  Legare  and  Mr.  Mason. 
They  all  speak  of  cases  where  the  Senate  has  adjourned. 
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without  final  action  on  the  President's  nomination.  It  is  true 
in  the  case  of  Gwinn  there  was  a  rejection,  but  at  the  same 
session  of  the  Senate  there  was  a  renomination  upon  additional 
recompiendations  of  character  and  the  request  of  one  of  the 
Senators  of  Mississippi,  and  the  Senate  adjourned  without 
acting  on  the  renomination,  and  the  Chief  Justice  relies  on 
this  inaction. 

The  case  before  us  is  not  the  case  of  a  renomination  at 
the  same  session  of  the  Aldermen  on  additional  testimonials 
of  character,  a  proceeding  altogether  proper  and  due  to  the 
confirming  body^  but  the  case  of  repeated  rejections  of  the 
same  nominee,  at  separate  and  distinct  sessions  of  the  Alder- 
men,  followed    by   repeated  and    renewed   and   continuing 
reappointments  of  the  same  rejected  nominee  up  to  the  bring- 
ing of  this  suit,  in  which  the  plaintiflF  claims  compensation 
for  his  services  in  said  office.     It  seems  strange  to  speak  of  a 
vacancy,  by  repeated  rejections  of  the  same  nominee  as  a 
casualty,  a  happening  by  chance,   which   is  supposed,   and 
perhaps  truly,  by  the  learned  Attorney  General  referred  to, 
to  be  the  case  where  the  Senate  has  adjourned  without  action 
on  the  President's  nominations,  and  so  a  vacancy  '^ happening 
to  exist,*'  in  the  recess  of  the  Senate;  the  word  **happen** 
in  the  Constitution  being  constrained  by  Mr.  Wirt  to  mean 
**happen  to  exist."     A  vacancy  by  rejection  of  a  nominee, 
it  would  seem,  is  not  a  casualty,  but  an  event  contemplated 
by  law,  by  the  nomination  of  some  other  fit  person;   and, 
tinless     the    rejecting    body    adjourns    so    suddenly    that 
the  Executive  has  no  time  to   make   a   new  nomination,  it 
cannot  be  justly  said,  even  upon  the  principle  of  Mr.  Wirt's 
opinion,  that  a  vacancy  has  happened,  or  happened  to  exist, 
by  chance,  in  the  recess.     Even  where  this  last  mentioned 
case  occurs,  if  the  sudden  rising   of  the  confirming  body 
without  notice  to    the  executive,  the  rejected  nominee,  for 
the  reasons  I  have  urged,  cannot  be  reappointed  in  the  recess. 
If  he  can,  the  minor  power  to  fill  vacancies  subverts  to  the 
greater  power  to  nominate,   and   with  the  consent  of  the 
Aldermen,  to  appoint.     He  is  excluded  from  the  range  of  the 
executive   selection,  or  the  power  and  check  of  the  Senate 
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in  the  one  case,  and  the  Board  of  Aldermen  in  the  other  is 
utterly  gone. 

I  cannot  acquiesce  in  any  such  construction  of  the  city 
charter,  or  the  Constitution  of  the  United  States,  to  which  it 
is  likened,  nor  do  I  see  any  warrant  for  such  a  construction  of 
the  Constitution  of  the  United  States,  in  the  opinions  of  any 
of  the  Attorney  Generals  of  the  United  States,  referred  to  in 
the  argument.  Dr.  Miller,  I  think,  after  the  determination  of 
the yfrj/ session  of  the  Board  of  Aldermen,  at  which  he  was 
rejected,  ceased  to  be  lawfully  in  office,  and  the  judgment  of 
the  Court  on  the  case  agreed,  must  be  for  the  defendants. 

March  i6,  1857.  Jas.  Dunlop. 

*See  Note. 


Matthew  Fields  and  Michael  Latton,  Sheriff  of 
Montgomery  County,  Maryland, 

vs, 
R.  J.  Crawford  and  Robert  Rainey. 

At  Law.    Decided  April  4,  1857. 

Action  of  Replevin. 

1.  An  officer  leaving  property  to  be  taken  out  of  the  jurisdiction 
levied  on  in  the    hands    of   the      of  the  State. 

defendant,  subjects  it  to  be  seized  3.    The  only  judgment  that  can 

upon  by  subsequent  creditors  of  be  issued  in  favor  of  the  defend - 

the  defendant  ant  in  replevin  is  one  cent  dam- 

2.  An  officer  of  another  State  ages  and 'a  retorno  habendo;  he 
forfeits  any  lien  he  may  have  on  must  rely  upon  a  suit  on  the 
property  levied  on,  by  allowing  it  replevin  bond  for  his  damages. 

Messrs.  Kennedy  and  Swann  for  the  Sheriff. 
Mr.  Chas.  Lee  Jones  for  the  defendant.   * 

♦The  following  rules  were  adopted  March  25,  1857,  by  the  Court,  in 
compliance  with  the  provisions  of  an  Act  of  Congress  on  the  subject 
passed  at  the  last  session . 

Three  terms  of  this  Court  shall  be  held  in  every  year,  commencing 
on  the  respective  days  following,  viz:  On  the  third  Monday  of  October, 
on  the  third  Monday  of  January  and  on  the  first  Monday  of  May. 

The  first  term  under  this  rule  shall  be  held  on  the  third  day  of 
October  next. 
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The  Sheriflf  had  levied  an  execution  in  his  county  on  a 
horse  and  buggy,  the  property  of  one  Johnson,  to  satisfy  cer- 
tain judgments  recovered  in  that  county;  but  he  allowed  the 
property,  after  being  thus  levied  upon,  to  remain  in  the  pos- 
session of  Johnson,  and  while  in  such  possession  was  brought 
by  him  (Johnson)  to  the  City  of  Washington. 

While  here  the  same  property  was  levied  upon,  by  virtue 
of  an  execution  from  a  Justice  of  the  Peace,  to  satisfy  a  debt 
due  Willard  Brothers,  hotel  keepers,  and  at  the  sale^  under 
said  execution  was  purchased  at  public  auction  by  the  defend- 
ant Crawford. 

Some  days  after  the  sale  and  purchase  the  Sheriff  of 
Montgomery  County  replevied  the  property  from  Crawford. 

These  facts  being  submitted  to  the  Court,  and  being  argued 
by  counsel,  the  Court  decided  that  the  Sheriff,  in  leaving  the 
property  jn  Johnson's  possession,  subjected  it,  even  in  the 
State  of  Maryland,  to  be  seized  upon  by  any  subsequent 
creditors  of  Johnson  in  that  State;  but  even  if  the  levy  and 
execution  created  a  valid  lien  on  the  property  in  that  State, 
yet  the  bringing  of  the  property  out  of  the  jurisdiction  of  the 
State  forfeited  any  lien  the  Sheriff  might  have  upon  it. 

The  Court  instructed  the  jury  to  find  for  the  defendant. 

A  question  then  rose  as  to  the  form  of  the  judgment  to 
be  rendered. 

Mr.  Jones  contended  that  the  jury  were  not  to  assess  the 
damages  for  the  unlawful  taking  and  retention  of  the  property 
by  the  plaintiff,  and  a  rttorno  habeyido  awardi^d. 

The  Court  decided  that  the  only  judgment  the  defendant 
in  replevin  could  receive  was  one  cent  nominal  damages,  and 
a  retorno  habendo,  and  the  defendant  must  rely  upon  a  suit  on 
the  replevin  bond  for  his  damages. 

Mr.  Jones,  in  reply,  did  not  see  why,  if  one  cent  damages 
could  be  given,  more  could  not,  and  took  exception. 

The  counsel  for  the  plaintiff,  however,  agreed  that  the 
case  might  at  once  be  submitted  to  the  jury  to  assess  both  the 
value  of  the  property  and  damages. 

The  jury  gave  a  verdict  for  the  defendant  to  the  amount 
claimed,  viz:  $125,  with  interest  from  the  date  of  the  replevin. 
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John  Johnston. 

vs. 

Richard  H.  Ci^arke  and  Daniel  Ratcliff,  Trustees 

OF  THE  Potomac  Building  Association. 

In  Equity.     Decided  April  6,  1857. 

For  an  Injunction. 


A  number  of  persons  enter  into 
mutual  agreement  to  subscribe 
and  pay  into  a  common  fund  by 
regular  instalments,  say  $1  per 
month  for  each  share  a  member 
may  take,  until  the  fund  has 
accumulated  so  as  to  divide  $200, 
or  any  g^ven  amount,  to  a  share; 
at  which  period  the  partnership 
is  to  cease;  and  to  secure  punctu- 
ality, each  member  neglecting 
his  monthly  payments  is  subjected 
to  a  fine,  say  of  10  cents  upon 
every  dollar  he  fails  to  pay  at  the 
regular  monthly  meetings.  The 
period  of  distribution  is  hastened, 
and  the  common  fund  made  pro- 
ductive by  authorizing  any  mem- 
ber to  make  a  composition  sale  of 
his  interest  in  the  ultimate  distri- 
bution, to  the  other  members  of 
the  association.  Thus,  whenever 
there  are  funds  enough  in  the 
treasury  for  the  purchase  of  one 
or  more  shares  at  any  regular 
meeting  of  the  association,  the 
member  who  bids  the  highest 
premium,  or  in  other  words, 
agrees  to  take  the  lowest  price,  is 
paid  the  price  so  bid  by  him  for 
his  ultimate  share.  He  remains, 
however,  a  member  of  the  society 
until  the  close,  paying  thenceforth 


a  double  instalment  on  his  shares, 
$2  per  month  on  each,  instead  of 
$1 ,  and  subject  to  all  the  regula- 
tions of  the  society,  liable  to 
attend  its  meetings  and  to  do  any 
duties  which  might  be  devolved 
upon  any  other  member,  and 
liable  to  the  regulated  fines,  in 
default  of  punctual  payment  of 
monthly  contributions  or  any 
other  default  under  the  rules. 
To  secure  a  compliance  with  his 
contract  to  the  company,  the 
member  making  such  composition 
of  sale  executes  his  bond  in  the 
penalty  of  the  ultimate  value  of 
the  share  sold,  conditioned  for 
the  faithful  payment  of  the 
monthly  dues  thereafter  to  accrue, 
and  all  fines  and  forfeitures  which 
may  under  the  rules  be  imposed 
on  him  for  any  defaults.  He  also 
executes  a  deed  of  trust,  convey- 
ing real  estate,  to  secure  a  com- 
pliance with  the  condition  of 
the  bond.  There  is  in  the  bond 
and  <leed  no  stipulation  for  the 
return  of  the  principal  sum  ad- 
vanced to  the  member,  nor  is  it  at 
all  in  the  power  of  the  society  to 
compel  its  return  if  he  fulfill  the 
conditions  of  the  bond  and  deed 
of  trust. 
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Held:     i.     Such     stipulations  common  with  the  members  of  the 

entered  into  are  notion  their  face,  society,  and  was  not  a  loan;  the 

8  device  to  cover  a  usurious  loan;  complainant  was  interested  in  the 

and  such   a    transaction    is    not  money  when  it  was  advanced  and 

Qsorious  upon  its  face.  when  it  was  repaid. 

2.    This  was  a  dealing  with  the  3.    An  injunction  to  restrain  a 

partnership  funds,   in  which  the  sale  under  the  deed  of  trust  ought 

complainant    had  an   interest    in  to  be  refused. 

Messrs.  Cari^isle  and  Maxtry,  counsel  for  complainant. 

Messrs.  Bradley  and  Bradley  and  others,  counsel  for 
defendant. 

Johnston  filed  a  bill  praying  for  a  special  injunction  of 
the  Court  to  release  him  from  the  payment  of  certain  bonds 
and  forfeitures  due  the  Potomac  Building  Association,  for 
money  advanced  by  the  society  on  certain  shares  of  stock 
held  by  Johnston  in  the  society,  on  the  ground  that  the  contract 
between  the  association  and  the  applicant  was  illegal,  and  the 
action  of  the  association  usurious. 

The  complainant  gave  a  deed  of  trust  to  secure  a  loan  of 
I260.  That  since  making  the  loan  he  had  paid  $239.  That 
the  association  claims  there  is  due  $203.50,  and  on  default  of 
the  payment  are  about  to  make  a  sale  of  the  premises,  north 
half  of  lot  24,  in  square  732.  That  the  contract  and  transac- 
tions between  the  complainant  and  the  association  are  usuri- 
ous. That  he  may  be  credited  with  the  sum  paid,  and  that 
the  interest  may  be  adjudged  according  to  equity,  and  that 
the  trustees  be  enjoined  from  selling  the  property. 

Advance  was  purchased  by  the  complainant  on  his  two 
shares  of  stock  at  a  premium  of  35  per  cent.  May  3d,  1851. 

Judge  Merrick  delivered  the  opinion  of  the  Court  as 
follows; 

**  The  complainant  is  a  member  of  one  of  those  voluntary 
associations,  with  the  principles  and  modes  of  operation  of 
which  the  public  has  long  been  familiar,  under  the  denomi- 
nation of  building  associations,  and  brings  his  bill  into  this 
Cotut  against  the  Trustees  of  the  association,  to  restrain  the 
enforcement  of  the  stipulations  he  has  entered  into  with 
.them  in  the  usual  conduct  of  the  business  of  the  association, 
and  in  furtherance  of  the  objects  for  which  he,  and  all  its 


260  Johnston  vs.  Clarke  et  al. 

other  members  enter  into  the  co-partnership,  upon  the 
ground  that  those  stipulations  are  usurious,  unconscionable 
and  oppressive.  This  case  is  understood  to  raise  the  ques- 
tion, presented  by  several  of  like  character  on  the  docket,  of 
the  lawfulness  of  the  operations  of  this  class  of  associations, 
and  of  a  large  number  of  kindred  societies  which  are 
known  as  benefit  societies,  and  have  as  their  ostensible  object 
the  accumulation  of  a  fund  for  each  of  their  members  by  the 
periodical  contribution  of  small  savings,  which  are  made  pro- 
ductive by  being  advanced  in  certain  amounts  to  individual 
members  in  the  form  of  composition  sales  of  their  interests. 
All  these  societies  combine  two  leading  features,  viz:  hoard- 
ing savings  and  making  profits  by  compounding  interest  on 
the  savings,  on  substantially  the  same  principles  as  saving 
banks  and  mutual  insurance  companies,  by  the  following 
simple  process:  A  number  of  persons  enter  into  a  mutual 
agreement  to  subscribe  and  pay  into  a  common  fund,  by  regu- 
lar instalments,  say  one  dollar  per  month,  for  each  share  the 
member  may  take,  until  the  fund  shall  have  accumulated  so 
as  to  divide  $200,  or  any  other  given  amount  to  each  share, 
at  which  period  the  partnership  is  to  cease,  and  the  share  of 
each  member  thus  accumulated  will  be  a  fund  for  him  to  pur- 
chase a  small  freehold  tenement,  or  to  be  applied  to  any 
other  prudential  use  he  may  determine;  and  to  secure  punctu- 
ality each  member  neglecting  his  monthly  payments  is  sub- 
jected to  a  fine,  say  of  ten  cents  upon  every  dollar  he  fails  to 
pay  at  the  regular  monthly  meetings.  The  period  of  distri- 
bution is  hastened  and  the  common  fund  made  productive  by 
authorizing  any  member  to  make  a  composition  sale  of  his 
interest  in  the  ultimate  distribution  to  the  other  members  of 
the  association.  Thus,  whenever  there  are  funds  enough  in 
the  treasury  for  the  purchase  of  one  or  more  shares  at  any 
regular  meeting  of  the  association,  the  member  who  bids  the 
highest  premium,  or  in  other  words  agrees  to  take  the  low- 
est price,  is  paid  the  price  so  bid  by  him  for  his  ultimate 
share.  He  remains,  however,  a  member  of  the  society  until 
the  close,  paying  thenceforth  a  double  monthly  instalment  on 
his  shares,  $2  per  month  on  each  instead  of  $1,  and  subject 
to  all  the  regulations  of  the  society,  liable  to  attend  its  meet- 
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ings  and  to  do  any  duties  which  might  be  devolved  upon  any 
other  member,  and  liable  to  the  regulated  fines  in  default  of 
punctual  payment  of  monthly  contributions,  or  any  other 
default  under  the  rules.  Whenever  a  sale  of  this  kind  is 
effected,  it  is  manifest  that  unless  some  arrangement  is  made 
the  society  has  no  security  that  the  member  who  has  been 
advanced  by  bis  sale  his  ultimate  share  of  profits  will  con- 
tinue to  bear  his  proportion  of  the  burden  of  mutual  contri- 
bution; therefore  a  bond  in  the  penalty  of  the  ultimate  value 
of  the  shares  sold  and  a  deed  of  trust  upon  real  estate  is 
executed  to  the  society,  conditioned  for  his  faithful  payment 
of  the  monthly  dues  thereafter  to  accrue,  and  all  fines  and 
forfeitures  which  may,  under  the  rule,  be  imposed  on  him  for 
any  defaults.  There  is  in  the  bond  and  deed  no  stipulation 
for  the  return  of  the  principal  sum  advanced  to  the  member, 
nor  is  it  at  all  in  the  power  of  the  society  to  compel  its 
return  if  he  fulfill  the  conditions  of  the  bond  and  deed  of 
trust.  Should  the  member  fail  to  comply,  the  bond  and  deed 
of  trust  become  forfeit,  and  the  society  may  direct  a  sale  of 
the  property  conveyed  by  the  deed  to  raise  the  amount  of 
damages  which  are  ascertained  and  liquidated  by  the  deed  of 
trust,  and  which  are  usually  the  return  to  the  society  of  the 
advance  paid  upon  the  bid  of  the  member,  with  interest 
thereon,  all  the  monthly  dues  and  fines  which  may  be  in 
arrear;  and  the  member  is  then  and  thereby  reinstated  in  the 
condition  of  a  member  who  has  had  no  advance,  and  has  paid 
his  dues  and  fines,  &c. 

The  facts  in  the  present  case  conform  to  the  general 
scheme  I  have  mentioned.  John  Johnston  is  a  member  of  the 
Potomac  Building  Association,  consisting  of  176  members. 
On  the  5th  of  May,  1851,  he  received  from  the  society  $260, 
bid  on  2  shares  of  the  ultimate  value  of  $400.  In  other  words, 
he  sold  to  th$  members  at  35  per  cent,  discount,  and  gave 
bond  and  deed-*.pf  trust  for  the  payment  of  double  monthly 
dues  thenceforth,  or  $4  per  month,  and  for  such  fines  and 
forfeitures  as  he  might  incur;  and  falling  in  arrear  for  dues 
and  fines  in  December,  1856,  the  Trustees  under  the  deed  of 
trust  advertised  the  property  for  sale,  and  he  has  filed  his  bill 
charging  that  the  stipulations  he  entered  into  were  only  a 
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device  to  cover  an  usurious  loan,  andprajung  to  be  discharged 
from  his  contract  on  payment  of  the  principal  sum  of  $260, 
with  interest  from  May  5th,  1851,  and  to  be  released  from  the 
fines  incurred  by  him  as  a  member  of  the  society,  and  to  enjoin 
a  sale  of  the  property  by  the  Trustees.  The  Trustees  in  their  * 
answer  deny  that  there  was  any  corrupt  intent  or  secret  agree- 
ment to  eifect  an  usurious  loan  under  the  forms  of  stipulations 
entered  into  by  parties,  and  sets  out  the  bond,  deed  of  trust, 
articles  of  association,  &c.,  and  aver  that  the  contract  was  bofia 
fide  entered  into  and  made  and  intended  to  be  what  it 
appears  on  the  face  of  the  papers,  and  none  other.  In  the 
present  stage  of  the  cause  the  answer  must  be  taken  as 
true,  that  the  contract  between  the  parties  was  whatever 
it  appears  to  be,  and  there  was  no  other  and  different  agree- 
ment behind  the  ostensible  arrangement.  Were  there 
another  secret  agreement  to  make  an  usurious  loan,  to  which 
the  stipulations  here  shown  were  but  an  outward  covering, 
and  it  were  so  charged  in  the  bill  by  proper  averments,  it 
would  become  necessary,  before  a  final  hearing,  to  send  down 
a  case  to  a  jury  to  ascertain  whether  there  be  in  fact  a  secret, 
corrupt,  usurious  agreement  for  a  loan;  for  whatever  form 
parties  adopt  to  hide  usury,  if  they  have  secretly  made  a 
corrupt  loan,  the  law  will  drag  away  the  veil  and  penetrate 
the  motive.  But  I  do  not  understand  the  bill  to  charge  any 
different  agreement  from  that  disclosed  by  the  answer,  and 
the  question  before  us  is  therefore  not  one  of  intention,  but 
one  of  construction  upon  the  face  of  the  articles  of  association, 
bond  and  deed  of  trust  exhibited  with  the  answer.  As  a 
question  of  construction  it  seems  to  me,  both  upon  principle 
and  authority,  that  stipulations  like  those  we  are  considering 
are  not  usurious.  To  constitute  usury,  there  must  be  a  loan 
of  money  in  which  the  principal  sum  is  not  hazarded,  and  is 
to  be  repaid  at  all  events  with  more  than  legal  interest.  There 
was  a  time  in  the  history  of  the  law  when  the  taking  of 
any  interest  for  the  use  of  money  was  an  heinous  offence; 
but  * 'usury  has  long  since  lost  that  deep  moral  stain  which 
was  formerly  attached  to  it,  and  is  now  generally  considered 
only  as  an  illegal  or  immoral  act,  because  it  is  prohibited  by 
law.**     Woyd  vs.  Scott,  4  Pet.  224.     With  this  high  warrant 
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for  a  lenient  construction  of  a  penal  law,  no  Court  should 
pronounce  a  contract  usurious  in  which  any  of  the  elements 
of  the  definition  are  wanting,  or  which  is  within  the  exemp- 
tion of  adjudicated  cases;  but,  on  the  contrary,  should  seek 
to  enforce  the  principle  that  every  man  has  a  right  to  make 
what  contracts  he  pleases,  if  not  restrained  by  some  law,  and 
that  justice  and  equity  require  that  such  contracts  should  be 
executed  if  fairly  made.  The  very  point  involved  in  the 
present  case  was  decided  in  Silver  and  Barnes,  6  Bingham, 
new  cases  i8o  (decided  in  1839,  ^^^^  ^^^  Act  of  George  IV.) 
Tindall,  Chief  Justice,  says,  **The  question  was  whether  the 
transaction  was  a  loan  of  money  or  a  dealing  with  the  partner- 
ship funds.  If  it  was  a  loan,  it  was  usurious.  We  think  it 
was  a  dealing  with  the  partnership  funds,  in  which  the  defend- 
ant had  an  interest  in  common  with  the  other  members  of 
the  society,  and  that  it  was  not  a  loan;  the  defendant  was 
interested  in  the  money  when  it  was  advanced  and  wlien  it 
was  repaid.  The  rules  of  the  society  are  in  effect  a  mere 
agreement  by  the  partners  that  their  joint  contributions  shall 
be  advanced  for  the  use  of  one  or  other,  as  occasion 
reqi;iires,  and  the  transaction  was  not  a  borrowing  by  the 
maker  of  the  note  from  the  payees.*' 

In  a  later  case  Burbridge  vs.  Cotton,  8  Eng.  Law 
and  Equity  62,  Sir  J.  Parker  says,  **The  case  of 
Silver  vs.  Barnes  was  a  direct  authority,  that  an  advance 
out  of  the  funds  of  an  association  of  this  kind,  made 
pursuant  to  its  rules,  to  one  of  its  members,  having 
in  common  with  other  members  an  interest  in  the  fund 
out  of  which  the  advances  were  made  and  in  the  money 
t(^be  repaid  to  him,  was  not  a  loan  of  money,  but  a  dealing 
with  the  partnership  funds,  and  was  not  usurious.  He  was 
not  aware  that  the  authority  of  that  case  had  ever  been 
doubted.  It  had  been  approved  by  Parker  Baron,  in  Cutbill 
vs.  Kingdom,  and  he  considered  that,  a  decision  of  a  Court  of 
law  on  such  a  subject  was  binding  in  this  Court.'*  To  the 
same  effect  are  the  cases  of  Seagrave  vs.  Pope,  1 5  Eng.  Law  and 
Equity,  480;  Mosley  vs.  Barker,  6  Hare,  87,  and  other  cases. 
It  has  been  supposed  that  the  cases  of  Silver  vs.  Barnes,  Bur- 
bridge  vs.  Cotton,  and  all  the  others  rest  the  principles  of 
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their  decision  upon  the  late  English  statutes  of  7  Wm.  IV, 
and  7  and  8  Vic,  and  also  a  previous  statute  of  Geo.  IV,  for  the 
regulation  pf  certain  joint-stock  associations.     But  this    is  a 
total  mistake,  as  may  be  found  by  consulting  Wadswortli,  on 
Joint   Stock  Companies,   as  well  as  the  cases  themselves. 
They  do  not  profess  to  rest  upon  a  statutory  privilege,  but 
upon  common    law  principles.     These   statutes    had    their 
origin  with  the  statute  of  6  Geo.  I  chap.  18,  passed  in  171 9, 
which  was  made  to  restrain  the  creation  of  associations  with 
shares  transferable   at  pleasure,   which   after  the  introduc- 
tion of  the  South  Sea  bubble  were  used  as  means   for   the 
wildest  forms  of  stock-gambling,  and  indulged  to  such  a  mad 
and   ruinous   extent  as  to  require  the  check  of  legislative 
prohibition.      When  mutual  benefit  and  aid  societies  having 
funds   accumulated   from   small  monthly  subscription,  were 
adopted  about  the  beginning  of  the  present  century,  it  was 
much  doubted  whether  they  did  not  fall  within  the  prohibi- 
tions of  the  stock -gambling  statutes,  the  provisions  of  which 
are  numerous  and  very  complicated.     To  remove  these  doubts, 
and  to  reduce  into  a  gystem  the  manner  of  conducting  these 
and  other   joint-stock   associations    having    legitimate   and 
beneficial   objects,   and    to  give  greater   facilities    for     the 
management   and   enforcement  of  the  rights  of  these  com- 
panies, the  statutes  of  Geo.  IV,  superseded  by  7  Wm.  IV,  and  7 
'and   8   Vic,  were  passed.     These  statutes  are  in  no  sense 
enabling  statutes,  but  are  in  the  nature  of  restraining  enact- 
ments,  requiring  certain   formalities,   not    at    common  law 
necessary,  to  give  vitality   to  the  association  coming  within 
their  purview,  and  subjecting  them  to  a  certain  inquisitorial 
control   by   boards  of  justices,    &c.       But    these    statute , 
although   none  of   them  in   force  in  this  District,   may   be 
invoked  for  one  purpose,  viz:  to  show  the  sense  of  the  people 
and  parliament  of  Great  Britain  that  associations  of  this  sort 
are  of  most  beneficial  tendency;  and,  pruned  of  abuses  to 
which  some  of  them  are  liable,  are  of  great  utility  to   the 
public,  especially  to  the  poorer  classes,  by  encouraging  thrift 
and  supplying  them  with  advantageous  agencies  for  the  accu- 
mulation and  management  of  the  savings  of  their  daily  labor. 
But,  altogether  outside  of  any  decisions,  touching  joint- 
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stock  associations,  it  is  well  settled  that  if  profit  be  derived 
through  a  bona  fide  partnership,  the  dealing  with  money  is 
not  usurious.  Gilpin  vs.  Enderby,  5  Barnwell  and  Alderson 
945;  Fereday  vs,  Horden,  i  Jacobs  144.  The  reason  running 
through  all  these  cases  is,  that  the  principal  sum  is  in  hazard 
by  the  liability  of  the  partners  for  the  debts  of  the  concern  to 
third  persons;  and  the  principle  is  not  varied  by  the  fact,  that 
under  the  particular  arrangements  of  the  business  any  loss  is 
highly  improbable.  An  inspection  of  the  scheme  in  this  case 
will  make  apparent  to  any  one,  without  pausing  to  illustrate 
it,  that  each  member  is  interested  in  every  dollar  belonging 
to  the  concern;  the  greater  the  profits  the  less  will  be  the 
amount  of  his  weekly  contribution  to  raise  the  common  fund 
to  the  distributive  amount;  and  if  no  profit  be  made,  he  will 
contribute  all  that  he  ultimately  withdraws,  and  will  only 
derive  the  benefit,  a  substantial  one  indeed,  of  the  saving 
process.  On  the  other  hand,  in  payment  of  ofiScers  salaries, 
rent,  and  all  other  expenses,  he  is  liable  individually  for  all 
the  debts  of  the  concern;  and  therefore,  to  all  legal  intents 
and  purposes,  is  a  partner. 

Independent  of  the  partnership  view  of  the  case,  as  was 
argued  at  the  bar,  the  contract  may  be  likened  to  the  pur- 
chase by  the  society  from  its  member  of  an  annuity.  For  the 
amount  advanced  or  paid  to  him  h^  agrees  to  pay  double  the 
monthly  instalment  on  the  shares  represented  during  the  life 
of  the  association.  The  duration  of  the  society  is  altogether 
uncertain;  it  may,  and  probably  will,  expire  before  the 
monthly  payments  amount  in  the  aggregate  to  the  price  he 
receives  with  simple  interest,  or  it  may  continue  until  these 
exceed  that  amount.  The  purchase  and  sale  of  annuities  and 
rent  charges  diifer  from  a  loan  at  interest  in  this:  that  in  case 
of  a  loan  the  principal  sum,  as  such,  is  to  be  repaid  at  all 
events.  In  the  case  of  annuities  and  rent  charges,  redeem- 
able, it  may  be  repaid  at  the  will  of  the  purchaser,  nor  does  it 
make  any  difference  that  the  annuity  is  dependent  upon  a 
contingency  other  than  the  duration  of  a  human  life.  Both 
in  annuities  and  rent  charges  purchased  the  stated  payments 
may  amount  to  much  more  than  the  interest  upon  the  price 
paid,  and  be  so  great  as  in  all  human  probability  before  the 
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termination  of  an  annuity  largely  to  exceed  both  principal 
and  interest;  yet  the  validity  of  the  purchase  is  not  thereby 
effected.  The  case  of  Lloyd  and  Scott,  decided  in  4  Peters, 
and  afterwards  tried  in  this  Court  upon  procedendo,  (4  Cranch 
C.  C,  206,)  on  an  issue  of  usury  before  the  jury,  was 
the  purchase  of  an  annuity  or  rent  charge,  very ,  like  in  its 
practical  results  to  the  present  case;  and  in  that  case  the 
Court  held  that  the  covenant  that  a  party  might  re-purchase 
within  a  given  period  at  the  same  price,  and  upon  the  re- 
payment of  that  price,  with  all  arrears  of  instalments  of  the 
annuity  which  was  equivalent  to  10  percent,  per  annum,  to  be 
entitled  to  re-conveyance  of  the  premises  charged,  did  not 
give  the  transaction  in  law  the  character  of  a  loan  so  as  to 
taint  it  with  usury,  provided  the  original  purchase  was  in 
good  faith.  But  it  is  further  said,  that  although  the  sale  of 
the  shares  upon  a  discount,  coupled  with  an  agreement  to  pay 
the  double  monthly  instalment,  may  not  be  usurious,  con- 
sidered in  the  light  of  a  partnership  dealing,  or  an  annuity 
sale,  or  a  contract  in  which  the  principal  sum  is  not,  at  all 
events,  returnable,  together  with  more  than  legal  interest, 
yet  the  imposition  of  fines  of  ten  cents  for  each  dollar  of 
monthly  dues  not  punctually  paid  is  usurious  interest  upon 
the  monthly  dues.  This  does  not  appear  to  me  to  be  either  a 
just  construction  of  that  part  of  the  regulations  of  the  society; 
nor  if  it  were  meant  to  be  a  reservation  of  interest,  as  interest 
would  it  be  usurious  ?  The  cases  of  Roberts  vs.  Tremayne, 
Co.  Jac.  509;  Floyer  z;^.  Edwards,  Cowper,  113;  and  Wells 
vs.  Girgling,  4  Moore  78;  same  case,  i  B.  &  Bing.  447;  all 
deciding  that,  where  the  party  may  relieve  himself  from  any 
interest  at  all  by  payment  at  a  day  certain,  the  reservation  of 
more  than  legal  interest  in  case  of  default  is  not  usurious 
within  the  statute.  But  the  fair  construction  of  this  part  of 
the  regulations  of  these  societies  seems  to  be  that,  in  as  much 
as  punctuality  and  exactitude  are  essential  to  the  just  and 
profitable  conduct  of  the  business  of  the  concern,  the  reser- 
vation of  legal  interest  on  non-payment  of  monthly  dues 
being  so  inconsiderable,  hard  to  compute  and  next  to  im- 
possible to  collect  and  account  for,  it  would  be  no  compen- 
sation  to   the  society   for  these   defaults,  nor  any  security 
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against  their  frequent  recurrence.  Hence  their  rules  fix  as  a 
measure  of  liquidated  damage  for  each  default,  under  the 
name  of  a  fine,  a  certain  small  sum,  in  this  and  most  other 
societies  lo  cents  on  every  dollar.  The  i6th  rule  of  the 
articles  in  the  case  of  Silver  vs.  Barnes,  already  cited,  call 
these  fines  by  the  name  of  * 'liquidated  damages.'* 

Now,  if  the  contract  in  this  case  was  not  usurious,  was  it 
an  unconscionable  and  oppressive  bargain,  which  a  Court  of 
equity  ought  to  relieve  against? 

By  reference  to  the  tables  of  calculation  which  are 
published  in  the  explanatory  treatise  on  these  subjects,  or 
which,  with  a  little  trouble,  may  be  calculated  by  any  person 
for  himself,  it  will  appear  that  the  average  duration  of  these 
societies  is  from  eight  to  nine  years,  dependent  upon  the 
range  of  premium  which  their  advances  command.  A  society 
with  an  average  premium  of  35  per  cent.,  which  the  complain- 
ant in  this  case  paid  will  wind  up  in  eight  years  and  a 
fraction.  What  does  an  advance  at  thirty-five  per  cent,  dis- 
count cost  the  member  during  eight  years,  as  compared  with 
the  admitted  standard  of  moderation  a  loan  at  six  per  cent. 

$400  at  thirty-five  per  cent,  discount  is $260  00 

Interest  at  six  per  cent,  for  eight  years  is. 1 24  80 

$384  80 
Double  monthly  dues  for  eight  years  at  $2.00  per 

share $384  00 

Balance  in  favor  of  an  advance  over  ap  ordinary  loan 

at  six  per  cent,  is $        80 

Thus  it  appears  in  point  of  fact,  that  if  the  complainant 
were  faithfully  to  comply  with  the  terms  of  his  contract,  and 
be  in  no  default  for  monthly  dues,  instead  of  paying  more 
than  legal  interest  he  would  get  the  advance  and  use  of  $260 
for  eighty  cents  less  than  simple  interest,  while  the  profit  to 
the  co-partnership  would  be  the  active  employment  of  his  and 
other  weekly  dues  in  the  interval. 

Suppose  the  contract  be  terminated,  and  the  complainant 
released  from  his  connection  with  the  society,  and  he  claims 
in  his  bill,  by  payment  of  the  advance $260  00 
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Brought  forward,  $260  00 

Legal   interest  thereon   for  five    years    and    seven 

months 87  10 

$347  10 
Crediting  the  account  with  dues  paid  as  per  answer    209  00 

Balance  due  to  the  society $138  10 

Suppose,  on  the  other  hand,  the  complainant  be  released 
upon  the  terms  offered  by  the  respondents  in  their  answer, 
the  account  will  stand : 

Debtor  to  amount  advanced $260  00 

To  amount  of  fines,  as  per  detail  statement 14  00 

Whole  amount  of  dues  prior  to  and  after  advance 282  00 

$556  00 

Crediting  him  by  estimated  value  of  his  shares $200  00 

And  by  monthly  dues  already  paid 209  00 

$409  00 

The  balance  claimed  by  them  is $147  00 

or  $8.90  more  than  by  calculation  of  simple  interest. 

Suppose,  on  the  other  hand,  that  the  advance  be  restored 
to  the  society,  and  the  complainant  restored  to  the  condition 
of  a  member  having  received  no  advance,  which,  under  the 
tefms  of  the  articles  of  association,  is  all  that  the  society  can 
insist  upon  without  his  consent  to  a  dissolution  of  their  rela- 
tions, the  account  would  be  stated  thus: 

Debtor  to  advance $260  00 

To  amount  of  fines  incurred 14  00 

Total  dues  prior  to  and  since  his  advance 282  00 

$556  00 
And  crediting  the  dues  already  paid  in $209  00 

Leaving  an  apparent  balance  of. $347  00 

But  to  show  the  true  attitude  of  the  parties  it  will  be 
remembered  that  this  balance  of  $347  represents  within  itself 
his  remaining  interest  in  the  association  and  the  value  of  his 
ultimate  distributive  share.     This  share  he  may  sell  to  any 
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third  person  or  to  the  society,  as  they  offer  by  their  answer, 
as  its  market  value  of  $200,  and  the  balance  against  him  will 
be  exactly  as  before  $147,  or  less  than  $9  above  legal  interest 
for  the  use  of  the  advance  for  five  years  and  upwards.  Sup- 
pose the  member  resorts  to  the  other  alternative  of  volun- 
tarily quitting  the  society  after  having  enjoyed  the  benefit  of 
his  advance  for  five  years  and  seven  months.  He  has  a  right 
to  do  it  without  the  assent  of  the  association,  as  provided  in 
their  constitution,  by  returning  the  money  advanced,  with 
interest  thereon,  paying  all  fines  incurred,  and  being  credited 
with  the  dues  already  paid  in. 

The  account  would  then  be: 

Advance $260  00 

Interest  for  five  years  and  seven  months 87  10 

Fines  incurred 14  00 

Amount  of  dues  paid  in 209  00 

Balance  due  the  association $152  00 

or  $14  more  than  simple  interest  for  the  use  of  the  advance 
during  five  years  and  seven  months. 

No  man  who  will  give  a  thought  to  the  subject  can  call 
a  contract  voluntarily  entered  into,  which  presents  these 
results,  unconscionable  or  oppressive. 

But  suppose  that  the  forfeitures  and  fines  imposed  upon 
a  defaulting  member  were  much  larger  than  those  claimed  in 
the  present  case,  would  it  be  the  province  of  this  Court,  upon 
the  bill  of  the  defaulter,  to  relieve  him  from  the  consequences 
of  his  own  contract  and  his  voluntary  acts?  The  distinction 
must  always  b^  remembered  between  calling  upon  a  Court  of 
equity  to  relieve  against  a  forfeiture  or  to  enforce  a  forfeiture. 
In  the  latter  case  they  may  refuse  to  interfere.  But  the  doc- 
trine of  relief  has  been  restored  from  confusion  of  the  oldest 
decisions  and  narrowed  to  this,  that  unless  the  Court  can 
clearly  see  that  full  compensation  can  be  made,  and  the  for- 
feiture was  not  voluntarily  and  persistently  incurred,  it  will 
not  relieve,  but  let  the  party  abide  by  the  contract  he  has 
formed.     In  Story's  Equity,  sec.  1323,  it  is  thus  summed  up: 
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**The  doctrine  seems  now  to  be  asserted  in  England,  that 
in  all  cases  of  forfeiture  for  breach  of  atiy  covenant,  other 
that  a  covenant  to  pay  rent,  no  relief  ought  to  be  granted  in 
equity,  unless  upon  the  ground  of  accident,  mistake,  fraud  or 
surprise,  although  the  breach  is  capable  of  a  just  compensa- 
tion/' And  in  Section  1325  he  gives  the  speciftl  phase  of 
reasoning,  which  fits  the  present  and  like  cases,  viz;  **It  is 
upon  grounds  somewhat  similar,  aided  by  considerations  of 
public  policy,  and  the  necessity  of  a  prompt  performance  in 
order  to  accomplish  public  or  corporate  objects,  that  Courts 
of  equity,  in  cases  of  non-compliance  by  stockholders  with 
the  terms  of  payment  of  their  instalments  of  stock  at  the  time 
prescribed  by  which  a  forfeiture  of  their  share  is  incurred 
under  the  by-laws  of  the  institution,  have  refused  to  interfere 
by  granting  relief  against  such  forfeiture." 

In  the  case  of  Sparks  vs.  Liverpool  Water   Works,    13 
Vesey  433,  which  was  a  case  of  purely  accidental  forfeiture  of 
stock  in  a  corporation,  under  one  of  its  by-laws  requiring 
instalments  to  be  paid  at  a  certain  time,  the  Master  of  the  Rolls 
uses  language  precisely  adapted  to  the  business  and  objects  of 
societies  organized  upon  the  principles  we  are  considering. 
He  says:  **It  is  essential  that  the  money  should  be  paid,  and 
that  they  should   know   their  situation.     Interest  is  not  an 
adequate  compensation    even  among  individuals,  much  less 
in  these  undertakings.     In  particular  cases  interest  might  be 
a  compensation,  but  in  a  majority  of  cases  it  is  no  compensa- 
tion from  the  uncertainty  in  which  they  may  be  left.     The 
effect  is  the  same  whether  money  has  been  paid  or  not.     They 
know  the  consequence." 

I  agree  with  those  enlightened  judges  and  chancellors  of 
England,  Lord  Eldon,  and  a  host  of  others,  who  have  always 
regretted  that  Courts  of  equity  had  ever  undertaken  to  relieve 
against  forfeitures  breaches  of  private  contract.  They  have 
all  admitted  it  to  be  "delicate  and  dangerous,"  and  some 
have  denounced  it  as  ** mischievous  and  arbitrary."  See 
Eaton  vs.  Lyon,  3  Ves.  693;  Sanders  vs.  Pope,  12  Ves.  291; 
cases  of  Hill  vs.  Barclay,  16  Ves.  403;  and  18  Vesey  58; 
Bracebridge  vs.  Buckly,  2  Price  206;    Rolf  vs.  Harris,  tdtd 


Johnston  vs.  Clarke  et  ah  271 

note  p.  2IO,  and  other  cases  cited  in  Story's  Equity,  Sec.  1320 
and  Sec.  1325. 

For  myself,  I  adopt  the  maxim  laid  down  by  Cranch, 
C.  J.,  in  Lloyd  and  Scott,  on  motion  for  a  new  trial,  4  C.  C. 
C.  Rep.  223:  **Every  man  has  a  right  to  make  what  con- 
tracts he  pleases,  if  not  restrained  by  some  law;  and  justice 
and  equity  require  that  such  contracts  should  be  executed,  if 
fairly  made.** 

I  am  of  the  opinion  that  upon  the  case  made  by  the 
answer  the  special  injunction  should  be  refused. 

Judge  Morsell  concurred  in  the  foregoing  opinion. 

Judge  Dunlop  dissented,  and  delivered  a  separate  opinion 
as  follows: 

A  voluntary,  unincorporated  association,  called  the 
Potomac  Building  Association,  was  formed  in  Washington 
in  the  year  1850,  by  the  complainant  and  others.  The  con- 
stitution of  the  society  provided  that  a  monthly  subscription 
of  $1  should  be  paid  by  the  members  in  respect  of  each  share 
held  by  them  until  the  joint  contribution  were  of  an  amount 
to  enable  each  member  to  receive  $200  in  respect  of  each 
share.  Power  was  given  to  the  society  to  advance  to  any 
member  his  share  at  a  discount,  such  member  paying  an 
additional  $1  monthly  on  each  share,  as  aforesaid,  and  execut- 
ing a  bond  and  deed  of  trust  to  defendants  to  secure  the 
due  payment  of  his  future  subscriptions.  The  complainant 
took  an  advance  upon  his  two  shares  at  a  discount  of  35  per 
cent,  per  share;  that  is  to  say,  on  his  two  shares,  estimated  as 
worth  $400,  $140  was  deducted  for  discount,  and  he  received 
in  cash  from  the  company  $260,  and  executed  to  the  defend- 
ants, the  Trustees  of  the  Building  Association,  the  bond 
and  deed  of  trust  set  out  in  the  proceedings  in  this  cause  for 
securing  the  payment  of  the  future  subscriptions.  The  deed 
of  trust  contained  no  covenant  for  the  payment  of  the 
advance.  The  complainant  having  failed  to  pay  his  dues, 
&c.,  for  more  than  60  days,  the  defendants  as  trustees, 
advertised  to  sell  for  the  amount  claimed  by  the  Building 
Association  in  their  account  filed,  which  is  in  the  following 
terms: 
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Jno.  Johnston,  to  Potomac  Buii^ding  As30ciation. 

» 

Dr. 

1851 .  May  5.  To  cash  advanced  on  two  shares 

of  stock,  $260  00. 

Monthly  dues  for  two  shares  of  stock  for 
seven  months,  prior  to  taking  advances, 
at  $1  per  share,  $14  00 

Dues  from   May,    1851,   to   Dec.,    1856,   five 

years  and  seven  months,  at  $2  per  month 

each.  268  00 

282  00 

Fines  to  Dec.,  1856,  as  per  statement  in  detail,  14  00 


$556  00 
Cr. 

By  amount  of  dues  paid  in,  as  per  statement 

in  detail  herewith,  $209  00 

By  estimated  value  of  his  two  shares  of  stock, 

by  actual  sales  made  Dec.  i,  1856,  200  00 


409   CO 

Balance  due  by  Johnston,  $147  00 

Johnston,  the  complainant,  filed  his  bill  in  this  case, 
charging  usury  in  the  contract,  and  claiming  to  set  it  aside 
and  to  avoid  the  deed  of  trust  on  payment  of  principal  and 
interest  on  the  advance,  and  for  an  injunction  to  stay  the  sale 
by  the  trustees.  The  defendants,  in  their  answer  deny  usury, 
and  assert  their  right  to  sell  for  the  balance  claimed  by  them 
in  the  foregoing  account. 

The  complainant  was  a  stockholder  in  the  company  to 
the  amount  of  two  shares,  and  had  signed  the  constitution. 
The  shares  at  the  winding  up  were  to  be  made  worth  $200 
each.  Johnston's  two  shares,  $400  less  $140,  the  premium  bid 
by  him  for  the  advance,  would  be  worth  $260  at  the  winding 
up  of  the  association,  and  to  be  accounted  for  to  him  in  his 
settlement  with  the  company  at  that  value.  The  articles  of 
the  constitution  of  the  Building  Company,  which  bear  on  this 
case,  are  as  follows: 
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**Art.  2,  Section  3.  Each  and  every  stockholder,  for  each 
and  every  share  of  stock  that  they  hold  in  this  association, 
shall  pay  the  sum  of  $1  in  bankable  funds,  on  the  first  Monday 
of  each  and  every  month,  to  the  treasurer,  or  such  other  per- 
son or  persons  as  shall  from  time  to  time,  by  the  laws  or 
regulations  of  the  association,  be  authorized  to  receive  the 
same,  until  the  value  of  the  whole  stock  shall  be  sufficient  to 
divide  to  each  share  of  stock  the  sum  of  $200,  at  which  time 
the  association  shall  determine  and  close.** 

**Art.  8,  (Advances)  Section  i,  2,  3  and  7. 
.   Section  i.     ** Every  stockholder,  for  each  share,  entitled 
to  purchase  an  advance  of  stock  of  $200,  to  be  paid  from  the 
funds  of  the  association,*'  &c. 

Section  2.  **When  the  funds  of  the  association  warrant 
it,  one  or  more  advances  shall  be  disposed  of  by  the  secretary 
to  the  highest  bidder,  at  regular  meetings  of  stockholders, 
not  under  par,**  &c. 

Section  3.  "Whenever  a  stockholder  shall  purchase  an 
advance,  he  shall  pay,  or  cause  to  be  deducted,  the  premium 
offered  by  him  or  them  for  the  same,  and  shall  secure  the 
association  by  bond,  deed  or  trust,  and  policy  of  insurance, 
the  policy  to  be  assigned  to  the  trustees  upon  the  trust  for 
such  amount  as  the  board  of  directors  may  deem  sufficient  to 
cover  the  amount  advanced,  with  all  fines,  costs,  and  charges 
which  may  accrue  thereon." 

Section  7.  * 'Stockholders  taking  an  advance  from  the 
funds  of  the  association  shall,  from  the  time  of  purchasing 
such  advance,  pay  to  the  treasurer  $2  per  month  for  every 
share  of  stock  on  which  such  advance  may  have  been  made, 
(instead  of  $1,  as  hereinbefore  provided,  for  those  who  have 
received  no  advance)  and  if  the  same  shall  be  suffered  to  re- 
main unpaid  more  than  two  months,  the  board  of  directors 
may  compel  payment  by  ordering  proceedings  on  the  bond 
and  deed  of  trust  according  to  law.** 

This  additional  $1  per  month  on  each  share  to  a  stock- 
holder buying  an  advance  is  $12  per  year,  or  6  per  cent.,  the 
legal  rate  of  interest,  valuing  the  share  at  $200,  which  is  its 
computed  value  on  the  close  of  the  concern. 

Johnston  bought  an  advance  on  his  two  shares  at  35  per 
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cent,  premium  received  $260  in  money,  paid  or  had  deducted 
$140  premium,  gave  his  bond  to  the  treasurer  for  $400, 
conditioned  to  pay  monthly  dues  of  $2  per  share  on  each 
share,  and  all  fines,  until  the  value  of  the  whole  stock  shall 
be  sufficient  to  divide  to  each  share  of  stock  $200,  and  also  a 
deed  of  trust  to  Messrs.  RatcliflF  and  Clark  to  secure  these 
dues  and  fines,  &c. 

The  condition  of  the  bond  is  worthy  of  special  notice, 
and  shows  plainly  the  nature  of  the  contract,  and  together 
with  the  deed  of  the  trust,  makes  apparent  the  rights  of  the 
association  and  the  duties  and  obligations  of  the  borrower, 
and,  as  I  construe  them,  are  designed  to  carry  into  effect  the 
true  meaning  of  the  constitution  of  the  Building  Company. 

The  bond  of  date  15th  May,  1851,  is  in  the  sum  of  $400. 
The  condition  of  the  bond  is  in  these  words:  ^ 

** Whereas  the  said  John  Johnston,  a  stockholder  to  the 
extent  of  two  shares  in  said  association,  has,  by  virtue  of  and 
in  accordance  with  the  provisions  of  the  constitution  and 
obligation  attached  thereto  of  the  said  association  or  joint- 
stock  company,  received  advances  from  the  funds  of  the  said 
association,  advances  on  said  stock;  now  if  the  said  John 
Johnston,  or  his  heirs,  executors  and  administrators,  shall  well 
and  truly  pay,  or  cause  to  be  paid  unto  the  said  Kphraim 
Wheeler,  treasurer  as  aforesaid,  or  to  his  successor  in  office, 
the  sum  of  $2  on  each  of  the  shares  of  stock  on  which  he  has 
received  advances  as  aforesaid,  monthly,  and  every  month, 
commencing  with  the  first  Monday  in  June,  1851,  and 
continues  to  pay  the  same  on  the  first  Monday  of  each  and 
every  month  thereafter,  together  with  any  fines  and  forfeitures 
for  the  non-payment  of  said  monthly  dues,  as  is  provided  in 
said  constitution  and  obligation  as  aforesaid,  until  the  funds 
of  the  said  association  shall  divide  to  each  share  of  stock  the 
sum  of  $200,  then  this  obligation  to  be  void,  or  else  to  remain 
in  full  force  and  virtue  in  law.** 

And  the  deed  of  trust  to  Messrs.  Ratcliff  and  Clarke,  of 
the  date  the  2nd  of  June,  1851,  under  which  they  now  claim 
to  sell  complainant's  house  and  lot,  after  reciting  said  bond 
and  its  condition,  in  substance  as  above  set  forth,  and  that  said 
deed   was  to  secure  the  said  monthly  dues,  fines,  and  for- 
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feitures,   conveyed   t*  them   the  property  described  in  said 
deed  upon  the  following  trusts,  that  is  to  say: 

**If  the  said  Johnston,  his  heirs,  executors  and  adminis- 
trators shall  fail  to  pay  the  said  monthly  payments  and  the 
fines  and  forfeitures  aforesaid,  so  that  any  one  or  more  of  the 
same  shall  be  due  and  unpaid  for  the  space  of  sixty  days,  then 
the  said  writing  obligatory  shall  be  deemed  an<J  taken  as 
forfeited,  and  upon  request  in  writing,  &c.,  the  trustees  shall 
sell,  &c.,  and  convey  to  the  purchaser,  &c.,  and  out  of  the 
proceeds  of  the  sale  pay  first  the  costs  and  charges  attending 
said  sale;  secondly,  pay  to  the  treasurer  whatever  sum  or  sums 
of  money  shall  then  be  found  due  by  the  said  John  Johnston 
to  the  said  association,  on  an  account  to  be  stated  by  the 
treasurer,  in  which  the  said  Johnston  shall  be  charged  with  the 
sum  of  money  received  by  him  from  the  said  association,  and 
the  monthly  payments,  fines  and  forfeitures  intended  to  he 
secured  by  these  presents,  and  the  said  writing  obligatory, 
and  credited  with  the  amount  of  dues  paid  by  him,  and  the 
residue,  if  any,  pay  over  to  the  said  Johnston,  his  heirs  and 
assigns,  &c." 

It  is  evident  that  the  account  herein  to  be  stated,  and  the 
whole  terms  of  the  bond  and  deed  of  trust  contemplate  John- 
ston, to  whom  the  advance  has  been  made  on  the  two  shares 
as  still  a  partner,  and  to  continue  to  be  so  till  the  final  close 
of  the  association,  when  the  two  shares  will  be  of  the  value  of 
^200  each,  and  so  to  be  estimated  in  the  final  settlement 
between  him  and  his  co-partners,  less  the  premium  bid  by  him 
at  the  time  of  the  advance,  and  it  is  on  the  assumption  only 
that  he  is  so  to  continue  a  partner  that  he  can  be  made  to  pay 
dues  up  to  the  close  of  the  concern,  when  each  share  is  to  be 
made  of  the  value  of  $200.  As  such  partner  and  contributor 
he  is  to  share  in  the  profits,  present  and  to  come,  of  the  part- 
nership. 

The  English  cases  referred  to  in  the  argument,  clearly 
the  transaction  of  usury  are  based  upon  the  assumption  that 
the  party  to  whom  the  advance  is  made  is  a  partner  at  the 
time  of  the  advance  and  when  the  advance  is  repaid,  and  so  a 
sharer  in  the  profits  then  and  to  the  close  of  the  concern.  It 
can  in  no  other  sense  be  said  to  be  a  dealing  in  partnership 
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effect  by  the  partners  Mer  se.  In  the  caSe  of  Silver  vs.  Barnes, 
6  Bingham  N.  C.  i8o;  Tindal,  Ch.  J.,  says:  *'  A  motion  has 
been  made  for  a  new  trial,  on  the  ground  of  misdirection,  bnt 
we  think  the  case  was  properly  left  to  the  jury.  The  ques- 
tion was  whether  the  transaction  was  a  loan  of  money  or  a 
dealing  with  the  partnership.  If  it  was  a  loan  it  was 
usurious.  We  think  it  was  a  dealing  with  the  partnership 
fund,  in  which  the  defendant  had  an  interest  in  common  with 
the  other  members  of  the  society,  and  that  it  was  not  a  loan. 
The  defendant  was  interested  in  the  fund  when  the  money 
was  advanced  and  when  it  was  repaid.  The  rules  of  the 
society  are,  in  effect,  a  mere  agreement  by  partners  that  their 
joint  contributions  shall  be  advanced  for  the  use  of  the  one 
or  the  other,  as  occasion  requires,  and  the  transaction  in  ques- 
tion was  not  a  borrowing  by  the  maker  of  the  note  from  the 
payees.  In  a  case  before  Alexander  Ch.  Baron,  in  the  year 
1828,  he  held  an  advance,  from  a  similar  society  to  one  of  its 
members,  to  be  a  partnership  transaction  and  not  a  loan." 

If  the  partner  receiving  the  advance  is  turned  out  of  the 
concern  and  dispossessed  of  his  profits  by  an  arbitrary  valua- 
tion of  the  two  shares,  as  is  claimed  in  the  account  presented 
with  the  defendants'  answer,  who  value  and  take  the  shares 
to  the  use  of  the  association  at  $100  each,  when  they  are  to 
be  made  worth  $200  each,  less  the  premium  bid  on  them  in 
part  by  the  complainant's  monthly  contributions  to  the  end 
and  winding  up  of  the  association,  then  he  is  no  longer  a 
dealer  in  partnership  effects,  having  a  common  interest  with 
his  co-partners  in  all  profits  to  the  close,  but  an  outsider  and 
a  borrower  of  funds  owned  by  strangers,  and  in  that  light  the 
contract  is  clearly  usurious. 

I  refer  to  the  case  of  Bechtold  vs,  Brehm,  26  Penn.  St.  527, 
decided  by  the  Supreme  Court  of  Pennsylvania  in  1856. 

The  additional  monthly  payments  of  $12  a  year  on  a 
computed  $200  share,  greatly  exceeds  the  legal  rate  of  interest 
on  the  advance  of  $130  on  that  share,  deducting  35  per  cent, 
premium  bid  by  the  complainant  and  retained  by  the  associa- 
tion when  the  advance  was  made.  If  the  complainant  is  not 
a  partner,  and  is  subject  to  be  ousted  before  the  concern 
closes,  he  is  not  receiving  his  share  by  anticipation;  he  is  not 
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a  sharer  of  profits  present  and  to  come.  In  that  sense,  by 
whatever  name  the  transaction  is  called,  it  is  a  mere  loan  of 
money.  It  is  a  loan  at  a  higher  rate  of  interest  than  the  law 
allows  for  the  forbearance  or  giving  day  of  payment,  and  the 
bond  and  deed,  to  secure  the  repayment  of  the  principal,  in 
which  aspect  the  defendants  treat  said  bond  and  deed  in  their 
account  rendered  (as  I  think,  wrongfully),  being  securities 
tainted  with  usury,  are  both  void  by  the  statute. 

I  entertain  some  doubt  whether  the  contracts  of  this 
Building  Association,  as  to  advances,  even  when  executed  in 
good  faith,  according  to  the  terms  of  their  written  Constitu- 
tion, are  free  from  usury.  Some  of  the  English  cases  cer- 
tainly go  to  that  extent.  The  doubts  there  have  been 
removed  by  statutory  provisions,  which  legalize  these  advances 
and  provide  for  the  imposition  of  fines  on  members  for  failure 
to  pay  monthly  dues  within  prescribed  limits;  the  Legislature 
of  that  country  thinking  such  societies  of  beneficial  tendency, 
and  calculated  to  elevate  the  social  condition  of  men,  having 
no  other  means  than  the  fruits  of  their  daily  labor.  Their 
expediency  and  utility  is  not  so  certain  here,  where  any 
laboring  man,  with  the  high  rate  of  wages  prevailing  in  this 
country,  can,  with  the  exercise  of  ordinary  prudence  and 
carefulness,  soon  secure  a  homestead  without  involving  hinl- 
self  in  the  expensive  machinery  of  a  Building  Association, 
the  articles  of  which  are  not  easily  understood  by  unlearned 
people,  and  very  liable  to  be  perverted  to  their  oppression. 
These  considerations,  however,  belong  to  the  Legislature, 
and  not  to  the  Courts  of  Justice,  and  if  such  associations  are 
deemed  beneficial,  they  ought  to  be  regulated  and  protected 
by  statute,  as  has  been  done,  it  is  believed,  in  some  of  our 
States. 

The  fines  which,  by  their  constitution,  the  members 
agree  to  pay  in  default  of  punctuality  in  the  monthly  dues, 
are  in  the  nature  of  forfeitures,  and  are,  in  fact,  sometimes 
so  called  by  the  society  itself.  If  they  were  called  liquidated 
damages  their  nature  would  not  be  changed.  All  the  Courts 
in  this  country,  as  I  understand  Kent,  Story  and  Marshall, 
both  at  law  and  in  equity,  are  unwilling  to  enforce  forfeitures 
and  lean  against  them. 
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lu  England  they  have  been  sanctioned  by  the  statutes  to 
which  I  have  referred.     In  the  absence  of  any  statutes  here, 
I  think  we  ought  only  to  enforce  payment  of  the   dues  by- 
directing  our  Auditor  to  allow  interest  on   them  from   the 
periods  when  they  accrue  and  fall  due. 

As  the  Trustees  in  this  case  claim  to  sell  the  complain- 
ant's property  upon  an  account  stated,  and  tor  a  sum  not 
warranted  by  law,  nor  even  by  the  constitution  of  the 
Building  Society  itself,  I  think  the  injunction  ought  to  be 
granted,  and  to  have  effect  till  the  cause  is  fully  heard. 

Notes  to  the  case. 

As  to  fines,  penalties  and  forfeitures,  the  following  cases 
are  to  the  point:  Skinner  vs,  Dayton,  2  Johnson  Ch.  Rep. 
535;  Livingston  vs,  Thompkins,  4  Johnson  th.  Rep.  431;  2 
Story  Equity  Jurisprudence,  Sec.  1313,  1314,  1315  and  1316; 
Hillvs.  Barclay,  16  Vesey  403  and  405  and  18  Vesey  58;  Sparks 
vs.  Company  of  Proprietors  Liverpool  Water  Works,  13  Vesey 
428;  Tayloe  vs,  Sandiford,  7  Wheaton  13;  Reynolds  vs,  Pitts, 
19  Vesey  140. 


Thomas  Blagden 

vs. 

George  Broadrup. 

At  Law.    Decided  May  5,  1857. 

On  a  Writ  of  Certiorari, 

Where    a    case    has    been    im-  to  the  Court  by  way  of  a  writ  of 

properly  taken  out  of  the  hands  error  cum  nobis,  the  Court  will 

of  a  magistrate  through  a  writ  of  issue  a  writ  of  procendendo. 
certiorari,  on  a  motion  presented 

Mr.  W.  S.  Cox  for  the  petitioner. 

Mr.  Chari^es  Lee  Jones  for  the  defendant. 

This  was  a  case  of  certiorari  issued  to  two  Justices  of  the 
Peace,  J.  D.  Clark  and  Z.  K.  OflFutt,  to  bring  up  the  proceed- 
ings then  before  them  in  a  case  oi  forcibh  entry  and  detainer. 
After  the  case  was  thus  brought  up  before  the  Circuit  Court 
an  improper  rule  to  declare  was  laid  by  the  plaintiff  in  the 
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certiorari,  and  by  virtue  of  said  rule  the  case  went  off  the 
docket  as  non-prossed  at  the  last  term  of  the  Court. 

A  motion  was  made  by  the  defendant's  counsel  to  have 
the  case  restored  to  the  docket,  with  a  view  to  having  the 
writ  of  certiorari  quashed. 

The  Court  refused  the  motion. 

Mr.  Jones  moved  the  Court  to  issue  a  writ  of  procen- 
dendo  to  the  magistrates  to  proceed  with  the  case  where  it  was 
left  off  at  the  hearing  of  the  certiorari,  contending  that  as  the 
case  had  been  improperly  taken  out  of  the  hands  of  the  magis- 
trates at  a  stage  of  the  proceedings  when  it  was  exclusively 
within  their  jurisdiction,  it  ought  to  go  back  to  them  by  the 
same  authority  by  which  it  was  taken  from  them,  and  a  writ 
of  procendendo  was  the  only  appropriate  remedy  in  such  a 
case,  insisted  that  the  defendant  had  an  indefeasible  right  to 
such  writ. 

The  following  cases  were  cited  by  the  counsel  for  the 
petitioner: 

United  States  vs.  Smith,  i  C.  C.  C,  127;  Sherburne  vs. 
King  and  Langley,  2  C.  C.  C,  205;  McCormick  z/j.  Magruder, 
2C.  C.  C,  227;  Union  Bank  vs.  Crittenden,  2  C.  C.  C,  233; 
Ault  vs.  Elliot,  2  C.  C.  C,  372;  Ringgold  vs.  Elliot,  2  C.  C.  C, 
402. 

The  Court  will  set  aside  a  judgment  on  putting  the 
plaintiff  in  as  good  a  condition.     Strange,  823. 

The  Court  decided  that  the  case  had  been  improperly 
taken  out  of  the  hands  of  the  magistrates,  and  that  they  would 
issue  the  procedendo,  but  requested  the  motion  might  be 
presented  to  them  by  way  of  a  writ  of  error  cum  nobis. 
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The  United  States 

vs. 

Dan  Stewart  et  al.    Bisection  Rioters 

Criminal  Court.     Decided  August  i8,  1857. 

Indictment  for  Riot, 

3.    Where    the    Commissioners 


1.  The  15th  clause  of  the  8th 
Article  of  the  Constitution  of  the 
United  States,  which  confers 
upon  Congress  the  power  to 
provide  for  the  calling  forth 
of  the  militia  to  execute  the 
laws  of  the  United  States  and  the 
Act  of  Congress  of  Feb.  28,  1795, 
(ist  Statute  at  Large,  p.  424) 
apply  to  the  States. 

2.  The  2d  Section  of  Article 
//  of  the  Constitution,  which 
makes  the  President  Commander 
in  Chief  of  the  Army  and  Navy  of 
the  United  States;  and  Section  3 
of  the  same  which  makes  it  his 
duty  to  take  care  that  the  laws  be 
faithfully  executed,  empower 
him  to  call  out  the  military  in  aid 
of  the  civil  authorities  of  the  Dis- 
trict of  Columbia. 


of  Election  closed  the  polls  con? 
trary  to  the  law  which  required 
them  to  be  open  from  7  A.  M.  to 
7  P.  M.,  it  was  the  duty  of  the 
Mayor  to  demand  that  the  polls 
be  opened,  but  he  had  no  power 
to  enforce  the  demand. 

4.  Where  parties,  at  least  three 
in  number,  did  in  a  violent  and 
turbulent  manner,  to  the  terror 
of  the  people,  with  a  determina- 
tion to  assist  one  another  against 
any  who  should  oppose  them,  act 
together  according  to  previous 
concert  and  arrangement,  for  the 
purpose  of  thwarting  the  efEorts 
of  the  Mayor  to  have  the  polls 
open,  and  opposing  his  efforts  to 
preserve  the  public  peace,  as 
many  of  them  who  thus  acted 
would  be  guilty  of  a  riot. 

P.  B.  Key,  Esq.,  District  Attorney  for  the  United  States. 

Messrs.  R.  E.  Scott,  Joseph  H.  Bradley,  Vespasian 
Ellis  and  Ratcliff  and  Carrington  for  the  prisoners. 

After  the  close  of  the  testimony  on  the  part  of  the  United 
States  and  the  prisoners,  Mr.  Key  asked  two  instructions  of 
the  Court  to  the  jury,  which  he  read  to  the  Court  as  follows: 
If  the  jury  believe,  from  the  evidence,  that  the  Mayor  of 
Washington  made  an  application  to  the  President  of  the 
United  States  and  the  Secretary  of  the  Navy  to  order  out  the 
United  States  Marines  to  assist  him  in  preserving  the  public 
peace,  and  the  said  marines  were  accordingly  ordered  by  the 
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Secretary  of  the  Navy,  and  were  marched  by  the  direction  of 
the  Mayor  to  the  place  of  disturbance,  to  wit:  to  the  first 
precinct  of  the  fourth  ward,  then  the  said  Mayor  and  the  said 
marines  were  there  legally. 

If  the  jury  believe,  from  the  evidence,  that  the  Commis- 
sioners of  Election  of  the  said  first  precinct  of  the  fourth 
ward  closed  the  polls  of  said  precinct  for  no  other  reason  than 
the  one  given,  thart  is,  the  presence  of  the  said  marines,  then 
the  act  of  said  Commissioners  in  closinjg;  said  polls  was  an 
illegal  act,  and  the  said  Mayor,  by  virtue  of  his  ofiice,  and  in 
execution  thereof,  possessed  full  power  and  authority  to  order 
the  said  polls  to  be  opened,  and  all  persons  who  in  a  violent 
and  turbulent  manner,  acting  together,  either  by  previous 
concert  or  by  concert  springing  up  at  the  time,  opposed  the 
efforts  of  the  said  Mayor,  either  to  have  the  said  polls  opened 
or  to  preserve  the  public  peace,  are  guilty  of  a  riot. 

Mr.  Scott  said  that  he  could  not  admit  such  a  point  to 
be  allowed,  of  the  right  of  the  Secretary  of  the  Navy  to  call 
out  the  military  under  arms,  and  give  the  discretionate 
authority  to  the  Mayor  to  use  them  as  he  might  think  best. 
The  President  had  no  right  to  use  the  military  force  of  the 
United  States  in  a  proper  case,  to  quell  or  prevent  a  riot;  he 
might  use  the  means  which  were  provided  by  law,  and  such 
means  only;  he  contended  that  the  constructions  of  the  Court 
of  the  article  in  the  Constitution  in  relation  to  the  execution 
of  the  laws  had  an  important  qualification.  A  justice  of  the 
peace  had  authority  to  make  others  keep  the  peace;  sheriffs, 
constables,  marshals  are  peace  officers,  all  have  the  like 
authority;  a  sheriff  charged  with  the  process  of  a  Court  has 
authority  to  summon  his  posse  to  aid  him;  but  all  this  authority 
pertains  to  all  these  officers  only  in  certain  cases;  these 
means  provided  by  the  law  are  only  to  be  resorted  to  when 
these  means  are  necessary.  If  the  Marshal  of  this  District 
receives  authority  to  summons  or  execute  upon  citizens  of 
this  District,  has  he  power  to  go  into  the  streets  to  summons 
a  posse  to  assist  him  to  execute?  With  certainty  does  that 
authority  belong  to  him  only  when  resistance  is  made  to  such 
execution  of  the  laws.  Yet  if  the  act  of  the  President  or 
Secretary  is   beyond   question;  if  the   act  of  the   Mayor  ig 
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beyond  question;  if  the  discretion  of  the  parties  is  to  be  the 
law  on  that  occasion,  how  long  will  it  be  before  military  rule 
fixes  its  iron  grasp  upon  us?  The  laws  of  Congress  give  a 
municipal  charter  to  this  District.  It  confers  upon  them 
legislative  powers.  It  provides  for  stated  elections;  time  and 
place  is  prescribed  for  the  election,  and  to  prepare  the  points 
or  places  of  election,  and  of  giving  the  votes.  Has  the  Presi- 
dent the  right,  or  any  subordinate  member  of  the  cabinet,  of 
their  own  heads,  or  at  the  suggestion  of  the  Mayor,  to  march 
the  military  to  these  places  and  make  the  citizens  vote 
through  a  file  of  marines?  If  they  have  the  right  at  their 
will,  there  must  be  a  call  existing  to  justify  the  ordering  out 
— there  must  be  something  to  make  the  act  necessary.  Now, 
what  circumstances  can  make  such  an  act  necessary,  or  excuse 
it?  If  the  peace  is  disturbed,  if  riots  occur,  or  affrays,  the 
law  imposes  the  duty  on  the  civil  authority  of  that  commu  - 
nitj'  to  suppress  it,  and  imposes  the  means  of  discharging 
that  duty.  The  Mayor  has  his  police,  his  auxiliary  guards. 
He  has  power  to  increase  this  force  by  especial  appointment. 
The  law  imposes  the  duty  on  them  of  suppressing,  and  pro- 
viding for  the  means  of  suppressing,  those  riots  or  disturb- 
ances. If  all  this  is  not  so,  your  marshal  may  go  with  a  file 
of  marines  to  execute  a  summons — ^the  United  States  military 
may  be  used  for  almost  any  peaceable  purpose  in  the  walks 
of  life.  When  this  military  was  called  out  there  was  no 
justifiable  cause,  there  was  absolutely  none.  It  is  necessary 
that  it  should  be  shown  in  this  case  that  there  was  a  lawful 
necessity  existing  at  the  time  before  calling  out  the  military. 
As  to  the  point  raised  in  the  second  instruction,  Mr.  Scott 
asked  whose  duty  it  was  to  open  the  polls  and  conduct  the 
elections? 

He  apprehended  it  would  be  found  that  the  duty  was 
conferred  upon  those  commissioners  who  were  judges  of  the 
election;  that  to  their  honor,  integrity  and  discretion  the  law 
confided  the  faith  fill  conduct  of  that  election;  that  they  were 
the  judges  of  the  manner  and  the  time  for  receiving  votes, 
with  no  appeal  from  their  decisions,  which  were  such  as  the 
law  provides,  peaceably  engaged  in  the  performance  of  their 
duty;  when  peace  and  quiet  prevailed  around  them,  and  the 
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citizens  engaged  in  the  exercise  of  their  rights,  a  portion  of 
the  United  States  military  parades  upon  the  ground,  with 
loaded  muskets  and  flashing  bayonets,  to  participate  in  the 
business  of  election. 

The  District  Attorney  exalts  the  Mayor  into  an  officer  in 
command  of  a  military  force,  to  dictate  to  the  judges;  the 
proposition  is  confined  to  the  simple  fact  of  opening  the  polls, 
but  he  goes  further,  and  says  that  he  has  the  power  to  open 
the  polls,  and  to  proceed  with  the  election;  and  it  is  but  one 
step  farther  to  command  haw  they  shall  proceed  with  the 
election,  and  to  say,  if  the  peace  was  disturbed,  who  dis- 
turbed it;  if  a  riot  occurred,  who  occasioned  it;  he  appre- 
hended, the  military.  If  the  Mayor,  with  his  army  in  array, 
transcended  his  right,  have  the  people  not  the  right  to 
express  disapprobation;  to  resist  his  assumed  dictation?  As 
to  the  second  proposition  of  the  District  Attorney,  they 
asked  the  Court  in  effect  to  say  that  these  commissioners 
were  guilty  of  a  riot;  he  assumes  as  a  fact  what  is  a  matter  of 
proof,  to  be  expressed  at  the  termination  of  the  trial.  The 
Mayor  had  a  right,  for  a  proper  reason,  and  for  sufficient 
cause,  to  call  out  the  military;  but  in  no  case  is  this  to  be 
done  in  the  absence  of  that  cause,  or  the  President  to  be 
Marshal  of  this  District.  He  closed  by  saying  that  he  appre- 
hended that  he  had  pointed  out  in  a  lucid  manner  the  reasons 
which  the  counsel  for  the  defence  had  for  refusing  to  accede 
to  the  extraordinary  proposition  of  the  District  Attorney. 

Mr.  Key  proceeded  to  read  to  the  Court,  from  the  charter, 
the  laws  governing  the  conduct  of  municipal  elections. 

Mr.  Bradley  proposed  to  offer  law  authorities  in  relation 
to  the  points  contained  in  the  proposition  of  the  District 
Attorney.  He  entered  his  protest  against  those  propositions 
in  a  most  emphatic  manner;  that  no  irresponsible  discretion 
was  vested  in  the  Mayor  or  any  other  civil  officer,  either  by 
the  laws  of  this  country  or  of  England ;  he  referred  to  the 
case,  among  others,  of  the  British  rioters,  as  reported  in  the 
Common  Law  Reports  of  England,  in  support  of  his  position. 

Mr.  Bradley  went  on  to  say  that  the  first  thing  to  be  con- 
sidered by  the  jury  was:  was  it  an  unlawful  assemblage? 
Was  there  a  breach  of  the  peace?     If  there  was  none,  then 
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the  marines  were  unlawfully  called  out.  It  might  be  an  un- 
lawful assembly  in  a  very  slight  degree,  then  there  was  no 
pretence  for  calling  out  the  military.  Such  cases  must 
depend  upon  their  own  circumstances.  The  jury  was  to 
judge,  under  the  particular  circumstances,  whether  the  Mayor 
used  more  violent  means  than  were  necessary  to  disperse  the 
mob.  He  apprehended  that  it  would  not  be  determined  that 
the  discretion  of  the  magistrates  in  this  country  went  further 
than  it  did  in  England.  If  there  is  no  law  to  justify  the 
Mayor  in  his  course,  then  we  are  justified,  and  could  to  all 
intents  and  purposes,  resist  any  unjustifiable  and  irresponsible 
exercise  of  such  discretionary  power. 

Mr.  Key  replied,  contending  in  the  course  of  his  remarks, 
that  the  act  of  the  Mayor  was  just  and  legal;  and  that  the  act 
of  the  President  in  acceding  to  his  application  for  the  marines, 
fortified  by  an  afiidavit  which  was  sworn  to  by  a  respectable 
citizen  of  Washington,  and  granting  him  discretionary  power 
to  use  them  according  to  the  exigencies  of  the  case,  was  a 
proof  of  the  confidence  reposed  in  him  by  the  President,  to  do 
and  act  as  the  danger  and  peril  of  the  citizens  thus  disturbed 
might  in  the  case  seem  to  warrant.  He  said  that  it  was 
contended  by  the  other  side,  that  the  riot  had  ceased  when 
the  Mayor  first  went  to  the  polls;  what  did  the  Mayor  find  to 
be  the  case  when  he  arrived  there?  He  found  the  barricades 
broken  and  the  polls  closed. 

All  was  quiet,  said  the  counsel  for  the  defence,  but  it 
was  the  quiet  that  prevails  on  the  battle-field  after  the  fight 
is  over,  and  no  victim  is  left  to  make  resistance.  Was  it  not 
manifestly  the  Mayor's  duty,  under  these  circumstances,  to 
employ  such  force  as  had  been  placed  in  his  hands  and  at  his 
command?  He  did  employ  that  force,  and  legally  too;  he  used 
those  means  for  the  maintenance  of  the  public  peacie  and  good 
order  in  the  community,  which  peace  has  been  flagrantly 
violated.  Was  it  not  remarkable  that  the  judges  of  election 
had  taken  the  unwarrantable  responsibility  of  closing  the 
polls  in  violation  of  all  law,  at  a  time  when,  according  to  the 
testiipony  which  had  been  given  on  the  part  of  the  defence, 
all  was  quiet,  and  the  voting  was  proceeding  peaceably? 
And  upon  what  plea,  then,  did  they  do  this?     It  was  upon 
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the  vapory  excuse  springing  out  of  a  sickly  and  absurd 
sentimentability  that  they  would  not  receive  votes  with  the 
flashing  bayonets  of  the  marines  directed  towards  their 
breasts-  What  right  had  they  to  refuse  compliance  with  the 
express  provisions  of  the  law,  when  all  was  peace  and  quiet- 
ness around  them?  The  marines  were  a  square  off;  they  could 
not  have  been  afraid  of  them  at  the  time  the  polls  were  closed. 
He  contended  that  the  conduct  of  the  judges  ought  to  be  held 
tip  to  universal  opprobium,  and  they  consigned  to  everlasting 
shame. 

Mr.  Key  quoted    from   the   Act  of  Congress  of  1812, 

contained  in  the  statutes  at  large,  to  show  **  that  the  Mayor 

shall  see   that  the  laws  of  the   Corporation  shall   be  duly 

executed,  and  that  he  shall  punish  any  disobedience  of  those 

laws  on  the  part  of  its  officers.*' 

Mr.    Key  cited  many  other  authorities   to  sustain  the 
action  of  the  Mayor  and  in  support  of  his  instructions.     He 
contended  that  the  commissioners  had  violated  the  laws  by 
closing   the  polls,   and   that  it  was  but  proper,  under  the 
existence  of  all  these  facts,  to  ask  the  Court  to  instruct  the 
jury  that  the  marines  were  on  the  ground  legally  and  for  the 
exercise  of  a  legal  purpose- 
Mr.  Ellis  said  that  Mr.  Key  had  referred  to  the  Consti- 
tution of  the   United   States   to  show  the  authority  of  the 
President  to  call  out  the  marines   and  interfere  in  the  case 
now  before  the  Court.     The  argument  was  that  this  portion 
of  the  Constitution  gave  the  President  the  power.     He  con- 
tended that  it  gave  no  such  authority  to  the  President.     At 
the  present  time  the  President  is  not  the  United  States — not 
quite.  '  His  power  then   is  not  here,  but  in  the  legislation  of 
Congress  on  the  Constitution.     He  quoted  from  the  law  to 
show  in  what  cases  the  President  may  call  out  the  military. 
He  contended  that  there  were  but  three  cases  in  which  the 
President  may  call  out  the  military;  they  were  only  in  case 
of  an  insurrection,  an  invasion,  and  when  necessary  to  the 
sustaining  of  the  law.     He  contended  that  the  authorities 
cited  by  the  District  Attorney  were  not  applicable  to  the 
matter  now  pending,   that  the  law  did   not  authorize   the 
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Mayor    to  do    what  the    District    Attorney    contended    to 

authorize  him  to  do. 

August  lo,  1857. 

Judge  Crawford  gave  his  answer  to  the  instructions  as 
follows: 

With  reference  to  the  first  instruction,  the  Court  said 
that  much  arguitient  had  been  expended  in  relation  to  the 
President's  power  to  order  out  the  military.   The  15th  clause  of 
the  8th  section  of  the  Article  of  the  Constitution  of  the  United 
States, which  confers  upon  Congress  the  power  to  provide  for  the 
calling  forth  of  the  militia  to  execute  the  laws  of  the  United 
States,    to    suppress    insurrection   and   repel   invasion,   has 
been  referred  to,  as  well  as  the  Act  of  February  28,  1795,  in 
1st  volume  of  the  Statutes  at  Large,  p.  424;  but  the  terms  of 
the  law  itself  show  that  it  applies  to  the  States,  and  to  a  dif- 
ferent class  of  contingencies  than  the  one  that  is  alleged  to 
exist  in  this  case.     The  Act  of  1807  has  also  been  cited,  but 
the  Court  was  of  opinion  that  this  provision  in  the  Constitu- 
tion and  the  laws  passed  under  it  have  no  application  to  the 
inquiry  submitted  to  the  jury.     There  was  another  clause  in 
the  2d  Sec.  of  Article  //of  the  Constitution  which  makes  the 
President  Commander-in-Chief  of  the  Army  and  Navy  of  the 
United  States;  and  Sec.  3  of  the  same  Article  makes  it  his 
duty  to  take  care  that  the  laws  be  faithfully  executed.     It 
was  under  these  two  last  named  sections  of  the  Constitution 
that  he  apprehended  the  power  to  call  out  the  militarj'  forces 
in  aid  of  the  civil  authorities  would  be  found.     The  15th 
clause  of  Sec.  8  of  Article  /  of  the  Constitution,  under  the 
appropriate  head  of  "what  Congress  shall  have  power  to  do," 
bestows  legislative  power;  and  Sec.  2  of  Article  //imposes  the 
Presidential    duty.      The   Chief  Magistrate  of    the   United 
States,  acting  for  this  District,  possesses  the  power  which  was 
exercised  in  this  instance,  and  being  the  head  of  the  proper 
department,  the  act  of  the  Secretary  of  the  Navy  was,  to  all 
intents  and  purposes,  the  act  of  the  President.  The  authority, 
then,  according  to  the  evidence  which  the  jury  had  heard, 
was  a  necessary  application  of  the  power  granted  by  Con- 
gress, and  was  properly  and  lawfully  exercised  by  the  Execu- 
tive upon  this  occasion.     The  President  could  not  make  him- 
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self  personally  cognizant  of  all  the  circumstances  whenever 
he  was  called  upon  to  act.  The  representations  made  to  him 
were  such  as  not  only  to  justify  but  to  require  the  Executive 
of  the  United  States  to  do  all  that  he  did  do.  The  marines 
and  the  officers  who  commanded  them  were  legally  at  the 
polls  of  the  first  precinct  of  the  fourth  ward,  for  they  were 
there  in  obedience  to  orders. 

The  Mayor  had  a  legal  right  to  be  there  also,  in  his 
official  character  as  Mayor,  either  to  quell  the  riot  or  to  see 
that  the  laws  of  the  City  were  duly  executed.  Although  the 
act  of  the  Executive  in  this  case  was  authorized  by  law  and 
required  by  duty,  the  Mayor  was  using  a  discretionary  power 
when  he  applied  to  the  Secretary  of  the  Navy  for  the  assist- 
ance of  the  marines;  for  the  simple  fact  that  he,  and  he  alone, 
as  every  other  officer  similarly  situated,  must  decide  when 
the  proper  time  has  arrived  to  make  such  an  application, 
shows  that  it  lies  at  his  discretion.  Still,  an  inferior  officer 
must  in  the  first  instance  resort  to  the  civil  power,  and  it  may 
be  material  to  know  whether  he  had  done  so,  but  if  the  civil 
power  is  too  weak  to  repress  the  riot,  or  if  the  riot  or  disturb- 
ance be  so  great  and  so  dangerous  that  it  must  be  apparent  that 
an  attempt  to  quell  it  by  the  civil  officers  must  be  absurd — 
that  such  an  attempt  must  necessarily  be  unsuccessful,  and 
would  only  be  followed  by  the  scoffing  at  and  derision  of 
those  who  should  attempt  it,  and  by  an  increased  tumult — 
the  Court  was  of  opinion  that  resort  might  be  had  to  other 
means,  without.further  recourse  to  the  civil  power. 

If  the  jury  believe  from  the  evidence,  that  marines  made 
the  first  attack  upon  the  rioters,  and  whatever  of  violence 
and  turbulent  conduct  and  acts  proceeded  from  the  defend- 
ants, or  from  any  others  connected  with  them,  were  resorted 
to  in  resisting  such  attack,  then  it  would  be  their  duty  to 
inquire  whether  the  defendants  were  guilty  of  a  riot  at  that 
particular  time  and  hour  of  the  day;  for  the  disturbance  of 
the  morning  was  wholly  unconnected  with  the  marines  in 
any  shape,  except  so  far  as  it  was  the  ground  upon  which 
the  military  were  brought  out.  But  if  they  should  believe 
from  the  evidence  in  the  case  that  the  marines,  after  their 
arrival    at  the  polls,  where  they  were   then   legally,  without 
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any  offence  or  violence  upon  their  part,  were  first  assailed 
in  a  violent  and  turbulent  manner,  according  to  previous 
concert,  whether  remote  or  immediate,  on  the  part  of  the 
defendants,  or  any  of  them,  either  with  or  without  connection 
with  others  who  are  not  now  upon  trial,  for  the  purpose  of 
driving  off  the  marines  in  spite  of  their  opposition,  then  the 
defendants  or  so  many  of  them  as  thus  assailed  the  marines 
would   be  guilty   of  a  riot. 

With  regard  to  the  second  instructions  asked  by  the 
District  Attorney,  the  Court  remarked  that  the  conduct  of 
the  elections,  in  the  City  of  Washington,  is  confided  by  law 
to  these  commissioners,  to  be  appointed  as  the  law  prescribes. 
Their  duties  are  expressly  pointed  out  by  the  law,  and  among^ 
these  it  is  specified  that  they  shall  keep  the  polls  opened  from 
7  o'clock  in  the  morning  until  7  o'clock  in  the  evening.  The 
commissioners  cannot  lawfully  close  the  polls  between  those 
hours,' and  nothing  short  of  some  overruling  necessity  which 
makes  impracticable  for  them  to  receive  the  votes  offered, 
or  to  continue  the  election,  will  excuse  the  closing  of  the 
polls.  If  the  jury  believe  from  the  evidence  that  the  polls 
were  closed  in  the  first  precinct  of  the  4th  ward,  in  the  language 
of  the  prayer,  for  no  other  reason  than  the  presence  of  the 
said  marines,  then  the  act  of  closing  them  was  illegal. 

The  Mayor  of  the  City  of  Washington  has  no  powers 
other  than  those  which  are  given  him  by  the  Acts  of  Congress 
and  the  laws  of  the  corporate  authorities,  passed  in  pursuance 
and  by  vittue  of  the  powers  confei'red  upon  them  by  Congress. 
Among  the  duties  of  the  Mayor  it  is  enjoined  upon  him  by 
the  **Act  further  to  amend  the  charter  of  the  City  of  Wash- 
ington,'* passed  on  the  4th  of  May,  181 2,  Sec.  32,  U.  S.  Stat, 
at  Large  723,  is  to  see  that  the  laws  of  the  Corporation  be 
duly  executed.  That  provisions  was  not  repealed  as  had 
been  asserted  here.  The  Act  of  May  13th,  1820,  Section  i,  3 
U.  S.  Stat,  at  Large,  584,  repeals  only  so  much  of  the  law  of 
1 81 2  as  is  'inconsistent  with  the  provisions"  of  said  Act  of 
1820,  and  the  law  of  May  17,  1848,  Sec.  i,  9  U.  S.  Stat,  at 
Large  223,  continues  the  Act  of  1820  in  full  force  for  20  years, 
with  the  same  repeal  (Sec.  17,  p.  230  of  the  same  statute)  of 
the   Acts  in  conflict  with  its  own  provisions. 
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As  to  the  recited  duty  of  the  Mayor,  as  had  been  asserted, 

the  Mayor  had  the  authority  to  request  or  demand  that  the 

polls  should  be  opened,  but  he  could  not  enforce  that  demand, 

for  there  are  no  specific  powers  conferred  upon  him  for  that 

purpose.     If  you  believe  from  the  evidence  that  he  demanded 

of  the  Commissioners  to  open  the  polls  when  closed,  but  did 

not  take  any  further  or  other  steps  that  such  demand  should 

be  carried  into  effect,  it  is  no  more  than  his  duty  required. 

And  lastly,    if  the  jury  believe  from  the  evidence  that  the 

defendant,  or  any  of  them,  with  or  without  the  conjunction 

of  others  named  in  the  indictment,  but  numbering  at  least 

three  persons,  did,  in  a  violent  and  turbulent  manner,  to  the 

terror  of  the  people,  with  a  determination  mutually  to  assist 

one  another  against  any  who  should  oppose  their  act  together 

according  to  previous  concert  and  arrangement,  remote   or 

immediate,   for  the  purpose  of  thwarting  the  efforts  of  the 

Mayor  to  have  the  polls  opened,  or  to  prevent  those  efforts 

from  succeeding,  or  for  the  purpose  of  opposing  his  exertions 

to  preserve  the  public   peace  and  preventing  their  success, 

then  the  defendant,  or  so  many  of  them  as  thus  acted,  would 

be  guilty  of  a  riot. 

August  i8,  1857. 

The  jury  came  into  Court  and  represented  to  the  Judge 
their  inability  to  agree  upon  a  verdict. 

The  Judge  thereupon  discharged  them. 


REPORTS    OF    CASES 

DBCIDBD   IN  THE 

Circuih  Courbof  hl)^  Dia;bricb  of  Colunjtia, 

FOR  TFIE 

COUNTY     OF    WASHINGTON, 

OCTOBER  TERM,  1857. 

JAMKS    DuNLOP,    Chief    Judge;    Jamks    S.    Morsell    and 
William  M.  Merrick,  Associate  Judges. 


RoBERT  Cross 

vs. 

The  United  States. 

At  Law.     Decided  Dec.  12,  1857. 

Writ  of  Error  to  the  Criminal  Court. 

Indictment  for  Assault  with  an  intent  to  Kill, 

Where  a  defendant  has  knowl-  such   officers,  even    though    such 

edge  that  the  officers  of  justice  are  officers  do  not  exhibit  to  him  the 

in  pursuit  of  him  for  an  offence  warrant    or   inform    him    of  the 

committed  by  him  against  the  law,  particular  cause  of  his  arrest, 
he  will  not  be  justified  in  resisting 

Mr.  Chilton  for  the  prisoner. 
Mr.  Key  for  the  United  States. 

The  case  being  closed  for  the  defence,  the  counsel  for  the 
prisoner  prayed  the  Court  to  give  the  following  instructions 
to  the  jury. 

If  the  jury  believe  from  the  evidence  that  the  defendant 
Cross  called  upon  the  officers,  who  were  seeking  to  arrest  him 
to  show  to  him,  or  to  inform  him  for  what  cause  he  was  to  be 
arrested,  and  said  officers,  including  Robinson,  refused  to 
show  or  inform  him  of  the  cause  of  his  arrest,  that  the  defend- 
ant had  a  right  to  resist  said  officers,  including  Robinson, 
with  the  force  that  he  did  employ. 
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That  if  the  jury  should  find  from  the  evidence  that  the 
officers,  including  Robinson,  who  arrested  Cross  had  refused 
to  show  their  authority  at  the  request  of  Cross,  &c.,  then  the 
prisoner  was  illegally  arrested  and  not  culpable;  to  which  Mr. 
Key  objected,  saying  that  it  was  a  hypothesis  based  upon 
supposed  facts,  of  which. there  was  not  a  particle  of  evidence, 
and  referred  to  the  testimony  which  had  been  adduced  to 
show  that  a  direct  opposite  state  of  facts  were  shown,  and 
contended  that  the  instruction  was  inapplicable  to  the  case 
and  should  not  be  given.  The  Court  refused  the  prayer  of 
the  defence,  after  which  Mr.  Key  offered  the  following  for  the 
adoption  of  the  Court,  as  instructions  to  the  jury: 

If  the  jury  believe  from  the  evidence  that  the  defendant 
on  7th  street  asked  certain  officers  if  they  had  a  warrant,  &c., 
or  to  be  informed  of  the  cause  of  his  arrest,  which  inquiry 
they  refused  to  answer,  it  does  not  in  any  way  justify  the 
violence  used  by  the  defendant  at  another  place,  to  wit:  two 
squares  off;  if  the  jury  believe  from  the  evidence  that  none 
of  the  persons  on  7th  street  were  present,  and  the  viol/ence 
used  was  on  different  persons. 

After  occupying  a  short  time  in  preparing  the 
instructions,  the   Court  delivered  the  following   to  the  jury: 

First.  Was  there  a  bench  warrant?  if  there  was  (and  you 
may  collect  this  fact  from  the  evidence,)  in  the  hands  of 
Deputy  Marshal  Philips — if  you  believe  that,  having  such 
warrant,  he  called  upon  the  bailiffs  in  Court  to  aid  him  in 
arresting  the  defendant,  against  whom  the  bench  warrant  was 
issued  on  an  indictment  found,  it  is  not  necessary  that  the 
officer  holding  the  warrant  should  be  in  the  sight  of  the  others 
called  on  by  him  as  aforesaid  whilst  making  the  arrest,  pro- 
vided they  were  all  out  at  the  time  in  pursuit  of  the  defend- 
ant. Com.  vs.  Field  12  Mass;  i  Chitt.  Crim.  Law,  Sec.  6, 
Chap.  49. 

If  you  believe  that  these  officers  were  known  to  the 
defendant,  (which  you  may  infer  if  you  think  proper  from 
the  circumstances  in  evidence)  the  drawing  of  the  pistol  with 
which  he  inflicted  the  wound,  carrying  it  openly  exposed  and 
threatening  to  shoot  any  of  the  persons  in  pursuit  that  came 
within  ten  feet  of  him;  his  flying  and  finally  using  the  weapon; 
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if  you  believe  these  circumstances  show  that  defendant  knew^ 
that  the  officers  of  justice^  were  in  pursuit  of  him  for  an  offence 
against  the  laws  of  the  country,  and  that  the  men  then  before 
him  were  such  officers.  It  was  unnecessary  to  show  the 
warrant  or  inform  him  of  the  particular  cause  of  his  arrest 
before  he  was  arrested,  it  follows  as  a  necessary  consequence 
that  the  defendant  had  no  right  **to  resist  said  officers,  in- 
cluding said  Robinson,  with  the  force  he  did  employ.*' 

Second.  The  instruction  on  behalf  of  the  United  States  it 
is  perhaps  unnecessary  to  answer,  the  above  answer  to  the 
defendant's  prayer  includes  a  reply  to  it,  but  as  it  is  before 
the  Court  it  is  granted. 

The  instructions  allowed  by  the  Court  were  in  substance 
such  as  had  been  asked  by  the  District  Attorney. 

The  jury  brought  in  a  verdict  of  guilty. 

The  sentence  of  the  Court  was  that  the  prisoner  suffer 
imprisonment  at  labor  in  the  penitentiary  for  the  term  of 
eight  years. 

The  counsel  for  the  prisoner  excepted  to  the  instructions 
given  by  the  Court. 

The  Circuit  Court  affirmed  the  instructions  as  given. 


Note.    Circuit  Court  adjourned  December  19th,  1857,  to  meet  at 
the  January  Term  the  3d  Monday  in  January,  1858. 


•    REPORTS  OF  CASES 

DBCIDBD  IN  THE 

Circuih  Courh  of  b^e  Disbricb  of  Colurptia 

FOR  THE 

COUNTY   OF  WASHINGTON, 

MAY  TERM,  1858. 

James  Dunlop,    Chief  Judge;  James  S.  MorseIvL  and    William 

M.  Merrick,  Associate  Judges. 


The  United  States  ex  rel  Salvador  Castro 

vs. 
Thomas  A.  Hendricks,  Commissioner  op  the  General 

Land  Office* 

At  Law.    Decided  June  loth,  1858. 

For  a    Writ  of  Mandamus  to  compel  the  Commissiorier  of  the 
General  Land  Office  to  issue  a  United  States 

Patent  of  Land. 


I.  A  mandamus  will  not  lie  to 
compel  tlie  Commissioner  of  the 
General  Land  Office  to  issue  a 
patent  to  the  petitioner  for  more 
land  than,  in  the  judgment  of  the 
Commissioner,  he  was  entitled  to, 
the  quantity  of  land  to  which 
petitioner  was  entitled  being  a 
question  to  be  determined  by  the 
Commissioner  upon  all  the  evi- 
dence and  facts. 


2.  The  decision  of  the  Com- 
missioner of  the  General  Land 
Office  ordering  a  further  examin- 
ation, on  the  ground  that  the 
return  of  a  survey  made  by  the 
Surveyor  General  of  California 
represented  the  tract  as  contain- 
ing more  than  the  quantity  sold 
and  confirmed  was  a  proper  ex- 
ercise of  the  duties  of  his  office. 


Mr.  R.  J.  Dent  and  Mr.  Hyatt  P.  Hepburn  for  the 
petitioner. 

Mr.  Kerr  for  the  Commissioner. 

The  petitioner  states  in  his  petition  that  he  claimed 
title  to  a  part  of  a  tract  of  land  granted  by  the  Government  of 
Mexico  to  one  Antonio  Buelna.     That  to  confirm  his  title  he 
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filed  his  claim  before  a  Board  of  Land  Commissiouers  es- 
tablished by  an  Act  of  Congress  of  March  3,  1851.  That  for 
the  want  of  sufficient  evidence  it  was  rejected  by  the  said 
Commissioners,  but  upon  an  appeal  taken  to  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia, the  necessary  evidence  was  supplied,  and  the  said 
Court,  by  its  final  decree,  confirmed  the  claim  to  the  tract 
of  land  described  in  the  survey  made  by  the  Sur\^eyor  Gen- 
eral of  California  by  metes  and  bounds.  That  the  Commis- 
sioner of  the  General  Land  Office  refuses  to  issue  a  patent  for 
said  land;  that  the  petitioner  is  greatly  prejudiced  and 
hindered  in  his  just  rights  and  legal  title;  that  the  proceed- 
ings on  the  part  of  the  Commissioner  of  the  General  Land 
Office  are  illegal  and  without  warrant  of  law,  and  in  violation 
of  the  plain  ministerial  duty  imposed  on  him;  that  the  decree 
of  the  District  Court  and  the  survey  of  the  Surveyor  General 
are  final  and  conclusive  upon  the  ministerial  officers  of  the 
government. 

The  following  is  the  communication  sent  to  the  Secretary 
of  the  Interior,  by  the  Commissioner  of  the  General  Land 
Office,  a  copy  of  which  was  given  to  the  petitioner-  It 
contains  the  facts  in  the  case. 

In  the  case  of  the  Eastern  portion  of  the  **San  Gregerio*' 
ranch,  confirmed  to  Salvador  Castro,  being  for  **one  league," 
this  office  prepared  instructions  to  the  Surveyor  General 
of  California,  ordering  a  further  examination,  upon  the 
ground  that  the  return  of  survey  made  by  that  officer  repre- 
sented the  Eastern  portion  as  containing  an  excess  of  two 
and  one-half  leagues  over  the  quantity  sold  and  confirmed. 

From  that  proceeding  the  counsel  for  Castro  took  an 
appeal,  followed  by  a  communication  dated  the  13th  of  March, 
1858,  from  the  Secretary  of  the  Interior,  approving  our  pro- 
posed action  in  the  premises. 

Subsequently  H.  P.  Hepburn,  Esq.,  attorney,  asked,  for 
reasons  stated,  a  rehearing.  This  application  having  been 
referred  from  the  Department  on  the  26th.  I  have  the  honor 
to  return  herewith  Mr.  Hepburn's  application,  the  printed 
argument  presented  by  him  and  the  Hon.  Robert  J.  Dent, 
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counsel,  and  in  addition  to  the  views  presented  in  our  instruc- 
tions of  February  3,  1858,  respectfully  submit  the  following: 

It  is  not  disputed  that  the  District  Court  has  authority 
to  yir  boundaries  as  well  as  to  conform  titles,  but  it  is 
contended  that  the  Court  has  no  power  to  enlarge  or  go  beyond 
the  limits  of  the  original  grairt,  and  that  its  proper  function  is 
to  execute  the  contract  entered  into  in  this  case  by  the  Mexi- 
can authorities,  and  nothing  more. 

The  original  grant  to  Buelna  contained  four  square 
leagues.  The  plats  returned  for  that  grant,  viz:  for  the 
claim  of  Castro  the  Eastern  portion,  and  that  for  Rodrigues 
the  Western,  embrace  six  and  one-half  square  leagues,  an  . 
excess  of  two  and  one-half  leagues  over  the  said  Buelna  grant, 
thus  awarding,  as  we  think,  that  quantity  of  the  public  lands 
of  the  United  States  as  an  excess  to  said  grant. 

We  do  not  in  the  proposed  proceeding  resist  the  decree, 
but  assert  that  in  making  the  survey  under  it  the  Surveyor 
has  erred  in  taking  a  wrong  initial  point,  and  we  suggest  a 
further  examination  to  find  the  proper  initial  point  at  another 
locality  along  the  mountains,  that  by  so  doing  the  survey 
would  be  made  to  harmonize  with  the  original  grant,  with 
the  diseno,  and  at  the  same  time  conform  to  the  decree. 

We  have  alleged  no  error  in  the  decree,  and  our  object  is 
properly  to  determine  its  effect  and  construction. 

Had  the  estimate  been  twice  the  quantity  we  should  not 
of  course  go  outside  of  established  well  defined  boundaries  to 
make  up  the  quantity  where  the  original  grant  and  decree 
affirmed  those  boundaries,  but  if  the  confirmee  could  show 
that  his  quantity  was  cut  short  by  such  an  error  of  the  Sur- 
veyor, as  we  think  has  occurred  in  this  Castro  case,  by  taking 
a  wrong  starting  point,  and  it  appeared  that  by  taking  a  point 
suggested  the  terms  of  the  decree  would  be  complied  with, 
and  he  would  get  his  full  quantity  named  therein,  we  should 
certainly  direct  a  re-examination  of  the  survey  to  do  full  justice 
to  the  claimants. 

There  is  no  rule  for  preferring  quantity  to  boundaries, 
where  the  original  grant  and  confirmation  both  fix  the  boun- 
daries as  the  controlling  data,  just  the  reverse  of  this  assump- 
tion in  any  case  of  that  class  would  obtain.     But  where,».as  is 
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a  matter  of  universal  notoriety,  the  general  mode  of  dis- 
tributing public  lands  in  California  restrict  the  grant  to 
quantity,  **a  little  more  or  less*'  on  account  of  the  rude  and 
defective  system  of  fixing  limits,  in  the  absence  of  a  surveying 
system  in  that  country,  either  under  the  dominion  of  Spain 
or  Mexico  the  quantity  for  the  most  obvious  reason  became 
the  governing  rule,  and  to  obtain  generally  in  the  original 
grants  and  decrees  of  confirmation.  Wherever  quantity  and 
limits  can  be  reconciled  with  the  original  grant  and  confirma- 
tion, it  is  of  course  our  duty  to  have  it  done. 

It  is  not  contended  by  this  oflSce  that  the  confirmatiqa 
extended  beyond  the  grant,  but  that  the  error  is  with  the 
Surveyor  in  locating  the  claim. 

The  decree  recites  that  this  is  **a  portion  of  the  four 
league  grant"  to  Buelna,  and  that  it  is  the  '*same  land  de- 
scribed in  the  conveyance  to  claimant  filed,"  &c.  This  is 
part  of  the  decree,  the  whole  of  which,  with  the  grant  itself, 
must  be  examined  and  satisfied  in  locating  the  tract. 

It  is  maintained  that  all  the  General  Land  OfiBce  has  to 
do  is  to  see  that  there  is  a  final  confirmation  and  a  location  of 
that  confirmation.  We  agree  with  this  with  the  understand- 
ing that  we  shall  be  satisfied  the  location  is  a  lawful  and 
proper  one,  but,  if  satisfied  that  it  is  neither  lawful  nor  proper, 
will  it  be  maintained  that  we  should  convey  such  a  location 
into  patent,  upon  the  ground  that  it  is  merely  a  minis- 
terial act? 

In  a  case  analogous  in  principle  in  the  language  of  the 
learned  Attorney  General  Wirt,^  upon  an  assumption  like  this, 
**the  President,  whose  peculiar  constitutional  function  it  is  to 
see  that  the  laws  are  properly  enacted,  is  himself  to  become 
instrumental  in  a  conscious  breach  of  the  laws,  by  signing  the 
patent,  because  an  inferior  oflScer  has  ignorantly  or  inadvert- 
ently taken  a  false  step." 

It  is  now  proposed  to  review  the  Castro  survey,  on  the 
ground  that  it  is  outside  of  the  original  grant,  or  at  least  that 
portion  of  it  has  been  so  located,  and  the  government  thus 
deprived  of  the  excess  above  mentioned. 

iBates*  Case,  2  0pp.  Atty's  Gen'l  15,  October  10, 1825. 
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If  it  is  ascertained  that  in  locating  both  the  Castro  and 
Rodrigues  within  the  grant,  there  is  not  found  the  quantity 
of  four  leagues,  the  loss  in  damages  must  fall  upon  Rodrigues, 
as  the  deed  to  Castro  referred  to  in  the  decree  carries  one 
league,  and  is  a  relinquishment,  to  that  extent  in  favor  of 
Castro,  the  boundaries  fixing  the  locus  of  the  claim  to  that 
extent  within  the  original  grant. 

This  oflSce  looks  to  the  reorganization  actof  4  July,  1836, 
for  its  authority  of  **supervi^on  and  control.'*  (See  case  of 
Bernard  vs,  Ashley,  18  Howard  45,  and  Bell  vs.  Hearon,  19 
Howard  262)  in  this  matter,  and  understands  the  Attorney 
General's  opinion  of  September  29,  1857,^  according  to  its 
plain  terms  and  import  to  wit:  *'A  person  who  claims  land 
in  California  under  a  title  from  Mexico  is  entitled  to  have  a 
patent  for  it  issued  out  of  the  General  Land  Office  here,  when- 
ever he  shows  that  his  claim  has  been  finally  confirmed  by 
the  Commissioners,  by  the  District  Court  or  the  Supreme 
Court,  if  he  at  the  same  time  accompanies  that  proof  with  a 
survey  certified  and  approved  by  the  Surveyor  General  of 
California."  That  is,  he  is  to  have  a  patent  for  his  ** Mexi- 
can" claim,  not  for  something  not  included  in  but  outside 
of  that  claim. 

In  view  therefore  of  the  whole  matter,  and  after  careful 
consideration  of  the  whole  argument  of  the  counsel  of 
Castro,  this  office  feels  constrained  to  adhere  to  the  views 
presented  in  the  proposed  instructions. 

Answer  of  the  Commissioner  of  the  General  Land  Office 
to  the  rule  of  the  Court,  to  show  cause  why  mandamus  should 
not  issue  for  the  execution  and  delivery  of  a  patent. 

The  undersigned  is  bound  by  law  to  perform  the  duties 
of  his  office  under  the  direction  of  the  Secretary  of  the 
Interior  and  the  President  of  the  United  States,  so  far  therefore 
as  the  proceeding  may  be  intended  to  control  him  in  the  dis- 
charge of  his  official  function,  by  substituting  the  direction  and 
control  of  others  for  that  of  the  Secretary  or  President,  he 
protests  against  it  as  unauthorized  and  illegal.  Protesting 
that  your  Honors  have  no   authority  to  control  his  official 

iCase  of  Citizens  of  Butte  Co.,  Cal.,  9  0pp.  Atty's  Gen*l,  108. 
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action  as  prayed,  nor  to  make  him  as  Commissioner  of  the 
General  Land  OflBce,  and  through  him  the  Executive  of  the 
Government  of  the  United  States,  a  party  to  this  proceeding, 
or  to  require  him  to  make  answer  therein,  in  discharge  of  the 
rule  of  the  Court  he  says: 

That  on  the  2nd  day  of  May,  in  the  5'ear  1839,  a  grant  of 
land  was  made  by  Alverado,  the  Governor  of  the  Department 
of  California,  pursuant  to  Mexican  laws  and  regulations  to 
Antonio  Buelna  of  four  square  leagues,  a  little  more  or  less, 
situate  on  the  North  side  of  the  establishment  of  Santa 
Cruz,  &c. 

That  after  the  death  of  said  Buelna,  to  wit:  on  the  29th 
of  January,  1849,  Madam  Rodrigues  (widow  of  Buelna)  and 
her  husband  Francisco  Rodrigues,  with  a  view  to  the  pay- 
ment of  the  debts  of  the  said  Buelna,  and  in  consideration  of 
$500,  made  a  deed  to  the  petitioner  (Castro)  for  one  league  of 
the  said  land,  describing  the  same  as  **one  league  of  land 
in  the  location  known  by  the  name  of  San  Gregoria,  situated 
on  the  coast  to  the  North  of  Santa  Cruz,  and  which  land  con- 
sisted of  four  leagues,  was  the  property  of  Antonio  Buelna,  &c. 

It  appears  that  it  was  afterwards  considered  necessary 
for  Rodrigues  and  his  wife  to  execute  another  deed  for  the 
same  land  '*  for  more  definite  boundaries,"  which  they  did 
bearing  date  August,  1852.  It  does  not  appear,  nor  is  it 
believed  that  the  said  last  deed  was  given  for  any  new  or 
additional  consi  deration,  nor  with  a  view  to  an  enlargement 
of  the  grant  to  the  petitioner.  It  is  shown  that  it  was  made 
without  any  new  consideration,  and  for  the  one  league  of  land 
mentioned  in  the  first  deed. 

Three  leagues  of  the  land  granted  to  Buelna  were 
retained  by  Madam  Rodrigues,  widow  of  Buelna,  and  the 
same  has  been  confirmed  to  and  surveyed  for  her,  giving  her 
that  quantity. 

It  is  true  that  the  proceedings  were  had  relative  to  the 
claim  of  the  petitioner  before  the  Board  of  Land  Commis- 
sioners in  California,  and  before  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California,  and 
the  confirmation  was   made   in   favor  of    the  petitioner,   as 


United  States  vs.  Hendricks.  299 

stated  by   him   in   his  petition   and   in   the  said   decree  of 
confirmation. 

But  it  is  not  admitted,  nor  is  it  believed  to  be  true,  that 
it  was  intended  by  the  said  confirmation,  or  that  the  said  con- 
firmation had  the  effect  to  give  to  the  petitioner  any  lands 
outside  of  the  proper  limits  of  the  Buelna  grant,  or  to  give 
to  the  petitioner  a  greater  quantity  of  the  lands  of  the  said 
grant  than  was  contemplated  by  the  parties  in  the  execution 
of  the  said  deeds. 

It  is  further  true  that  after  said  confirmation  a  survey 
was  made  on  behalf  of  the  petitioner,  under  the  authority  of 
the  Surveyor  General  of  California,  and  by  him  approved 
and  returned  to  the  General  I<and  Office. 

But  it  is  not  admitted,  nor  is  it  believed  to  be  true,  that 
the  said  survey  was  a  correct  survey  of  the  lands  of  the 
petitioner  as  described  in  said  decree  of  confirmation.  On 
the  contrary  thereof,  the  undersigned  believes  the  same  to  be  an 
incorrect  survey,  and  that  it  exceeds  in  quantity  the  real  claim 
of  the  petitioner  by  nearly  two  and  one-half  leagues,  and  that  a 
proper  survey  thereof  may  and  ought  to  be  made  according 
to  the  description  of  the  lands  in  said  deeds  and  in  said 
decree  of  confirmation,  so  as  to  give  the  petitioner  all  the 
lands  to  which  he  is  entitled,  and  at  the  same  time  not  to 
pass  the  proper  limits  of  the  Buelna  grant,  and  include  lands 
of  the  United  States,  nor  to  any  portion  of  the  three  leagues 
reserved  by  Madam  Rodrigues. 

It  is  true  that  after  said  survey  was  reported  to  the  Gen- 
eral lyand  OflSce,  the  undersigned  did  carefully  examine  the 
same  connection  with  the  grant  to  Buelna,  the  two  deeds  and 
the  decree  of  confirmation,  and  did  come  to  the  opinion  that 
the  said  survey  was  not  a  true  and  correct  survey  of  the  land 
of  the  petitioner,  nor  in  accordance  with  the  said  grant,  deeds 
and  confirmation;  but  the  same  through  fraud  or  gross  mis- 
take and  inattention  had  been  made  so  as  to  include  nearly 
two  and  one-half  leagues  of  land  that  did  not  belong  to  the 
petitioner,  and  that  would  not  fall  within  the  lines  of  the 
claim  if  properly  run,  and  the  same  did  include  nearly  two 
and  one-half  leagues  of  land  of  the  United  States,  and  being 
satisfied  that  according  to  law  and  good  conscience  he  ought 
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not  to  cause  the  same  to  be  carried  into  patent  without  further 
and  thorough  investigation,  the  undersigned  did  on  the  3rd 
day  of  February,  1858,  cause  to  be  prepared,  and  did  sign, 
with  a  view  to  transmission,  instructions  to  the  Surveyor 
General,  to  the  effect  that  he  should  cause  a  further  and  care- 
ful examination  to  be  made  in  the  whole  matter,  and  report 
the  result,  with  his  decision  as  to  the  true  boundaries  of  the 
league  confirmed  to  Castro  and  the  three  leagues  to  Madam 
Rodrigues. 

It  is  true  that  the  petitioner  did  appeal  from  the  action 
and  decision  to  the  Secretary  of  the  Interior,  and  that  the  Sec- 
retary after  fully  considering  the  subject  did  overrule  said 
appeal  and  aflSrm  the  decision  of  the  General  Land  Ofl&ce  and 
did  confirm  the  instructions  aforesaid,  and  that  afterwards  the 
undersigned  did  refuse  to  cause  to  be  issued  to  the  petitioner 
a  patent,  upon  said  erroneous  and  defective  survey,  and  did 
so  inform  the  petitioner  through  his  attorney,  and  he  does 
still  refuse  to  issue  any  patent  upon  said  survey,  as  he  believes 
it  to  be  his  duty  in  law  to  do. 

It  is  not  disputed  that  the  District  Court  had  authority  to 
fix  the  boundaries  as  well  as  to  confirm  the  title  to  this  claim, 
but  it  is  insisted  by  the  undersigned  that  by  the  Act  of  3d  of 
March,  1851,  no  authority  was  conferred  upon  the  Board  of 
Commissioners,  or  upon  the  Court  to  enlarge  and  nearly 
double  the  real  claim,  in  other  words  to  give  away  of  the 
public  lands  of  the  United  States  a  quantity  of  land  nearly  equal 
to  two  and  one-half  leagues  greater  than  was  contained  in  the 
original  Mexican  grant,  as  is  virtually  claimed  shall  be  done 
in  this- case,  neither  the  treaty,  the  laws  of  nations,  nor 
the  legislation  of  Congress  contemplate  such  a  thing.  Nor 
does  the  undersigned  concede  that  the  Court  intended  to,  or 
did,  by  its  decree,  enlarge  the  Buelna  claim  from  four  to  six 
and  one-half  leagues,  or  the  claim  of  the  petitioner  from  one 
to  three  and  one-half  leagues,  and  upon  no  legal  principle  can 
such  a  construction  to  that  decree  be  given,  on  the  contrary 
thereof  he  does  insist  that  a  correct  and  proper  survey  in  ac- 
cordance with  the  terms  of  the  decree  of  confirmation  will  give 
to  the  petitioner  about  one  league  of  land,  and  Madam  Rod- 
rigues three  leagues,  all  within  the  proper  limits  of  the  Buelna 
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grant,  with  a  view  to  such  a  result  the  instructions  of  3d 
February,  1858,  were  prepared. 

The  undersigned  does  insist: 

ist.  That  the  Honorable  Court  has  no  authority  of  law 
to  direct  him  in  the  discharge  of  any  of  his  duties  as  CotH- 
missioner  of  the  Geqeral  Land  Office,  and  therefore  cannot 
issue  the  writ  prayed  by  the  petitioner. 

2d.  That  by  the  ist  Sec.  of  the  Act  of  4th  of  July,  1836, 
"to  reorganize  the  General  Land  Office,**  the  undersigned  is 
required  to  discharge  the  duties  of  his  office  * 'under  the  direc- 
tion of  the  President  of  the  United  States,**  and  that  if  under 
the  circumstances  of  the  case  it  is  his  duty  to  cause  the 
patent  sought  by  the  petitioner  to  be  issued,  then  the  remedy 
of  the  petitioner  is  to  obtain  from  the  President  the  order 
therefore,  and  therefore  he  has  a  direct  and  sufficient  remed)^ 
without  the  intervention  of  this  Court,  and  the  writ  prayed 
ought  not  to  issue. 

3d.  That  by  the  Section  of  the  law  above  mentioned  the 
survey  of  the  public  lands,  and  also  of  * 'private  claims  of 
lands'*  are  made,  * 'subject  to  the  supervision  and  control  of 
the  Commissioner  of  the  General  Land  Office,  under  the 
direction  of  the  President  of  the  United  States,'*  which  super- 
vision and  control  are  not  taken  away  by  the  Act  of  3d  of  March, 
1 85 1,  and  therefore  when  the  survey  of  the  claim  of  the  peti- 
tioner was  reported  to  the  General  Land  Office,  it  was  the  duty 
of  the  undersigned  thoroughly  to  examine  the  same,  and  if  he 
should  find  it  correctly  made  in  accordance  with  the  grant 
and  decree,  then  to  approve  it,  but  if  he  found  the  same  to  be 
erroneous  and  through  fraud  or  mistake  to  have  been  incor- 
rectly made,  then  it  became  his  duty  to  reject  or  suspend  the 
same,  or  to  give  such  orders  for  its  correction  as  the  facts  and 
the  law  should  require,  subject  of  course  to  the  President  of 
the  United  States,  and  over  the  judgment  of  the  undersigned 
in  such  a  case  this  Honorable  Court  could  exercise  no 
control. 

4th.  That  the  survey  upon  which  the  petitioner  seeks  a 
patent,  through  fraud,  negligence  or  mistake  was  not  cor- 
rectly made,  but  is  erroneous  and  includes  nearly  two  leagues 
and  one-half  of  land  as  aforesaid,  to  which  the  petitioner  is 
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not  entitled,  and  therefore  the  Court  ought  not  to  issue  any 

writ  requiring  the  issue  of  a  patent  thereon. 

The  undersigned  prays  to  be  discharged   from  further 

answer  either  to  the  petition  of  the  petitioner  or  the  order  of 

the  Court. 
«  General  Land  Office, 

May  20,  1858. 

Thos.  a.  Hendricks,  . 

Commissioner. 
Decree  discharging  rule. 

This   cause  being  set  for  hearing  upon   the  petition, 

answer  and  exhibits  and  agreement  filed,  and  the  arguments 

of  counsel  being  heard  as  well  on  behalf  of  the  petitioner  as 

well  as  the  respondent,  and  the  premises  being  fully  considered  ; 

Therefore  it  is  this  loth  of  June,  1858,  by  the  said  Circuit 

Court,  ordered  adjudged  and  directed  that  the  cause  shown 

by  the  respondent  why  the  writ  of  mandamus  should  not  be 

ordered  as  prayed  is  sufl&cient  in  the  premises,  and  that  the 

petition  of  the  relator  be  and  the   same  is  hereby   dismissed 

with  costs. 


The  Corporation  of  Georgetown. 

vs. 
The  United  States. 

Writ  of  Error  from  the  Criminai,  Court. 

At  Law.    Decided  Aug.  25,    1858. 

On  an  Indictment  for  a  Nuisance  in  not  repairing  a  highway^  &c, 

1.  A  municipal  corporation  has  the  Corporation  should  repair  a 
no  authority  to  take  upon  itself  the  certain  road  leading  to  said  Corpo- 
burden  of  repairing  a  road  or  ration,  does  not  make  the  Corpora- 
turnpike,  in  which  the  public  as  tion  liable  on  an  indictment  for 
well  as  the  Corporation  are  inter-  not  repairing  said  road,  neither 
ested,  when  the  same  is  outside  would  it  be  the  case  where  the 
the  limits  of  said  Corporation.  Act  of    Congress    of    1826   makes 

2.  Where  it  is  the  duty  of  the  the  Corporation  liable  for  one-half 
Levy  Court  to  keep  in  repair  all  of  the  expense  of  keeping  the 
the  roads  in  the  County,  outside  County  roads  in  repair.  In  other 
the  corporate  limits  of  George-  words  the  Corporation  has  no 
town.  An  ordinance  passed  by  authority  for  any  purpose  beyond 
the  Corporation,  stipulating  that  its  own  limits. 
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P.  Barton  Kky,  United  States  Attorney  for  the  District 
of  Columbia,  for  the  United  States. 

J.  M.  Carlisle,  special  counsel  with  the  United  States 
District  Attorney. 

Robert  Ould,  for  the  Corporation. 

The  object  of  this  prosecution  being  to  ascertain  judi- 
cially whether  the  Corporation  of  Georgetown  is  bound  to 
keep  in  repair  the  road  mentioned  in  the  indictment,  and 
there  being  no  dispute  about  the  matter  of  fact,  but  only  in 
matter  of  law,  touching  the  obligation  to  repair  and  liability 
to  this  indictment,  the  case  is  submitted  to  the  Court  under 
the  statute,  subject  to  the  opinion  of  the  Court,  as  to  the 
liability  of  the  Corporation  upon  the  following  facts  agreed. 

On  the  2nd  of  March,  1833,  Congress  passed  and 
approved  an  Act  to  improve  the  navigation,  &c.  (4  Statute 
at  Large,  646.) 

.The  Corporation  passed  the  following  ordinances  of 
March  11,  1833;  of  19  and  20  March,  1833;  of  May  11,  1833; 
of  19  June,  1833,  and  of  September  16,  1833. 

It  is  agreed  that  a  majority  of  the  voters  of  Georgetown 
did,  at  the  election  referred  to  in  the  ordinance  of  Sept.  16, 
1833,  duly  declare  their  preference  for  making  such  **free 
turnpike  road  from  some  point  of  the  upper  part  of  the  town , 
&c.,"  but  no  application  was  made  to  Congress  in  that 
behalf. 

And  afterwards  the  said  Corporation  passed  the  following 
ordinances,  to  wit:  the  ordinances  approved  March  15,  1834, 
June  7,  1834,  October  21,  1834,  February  21,  1835.  April  16 
and  18,  1835,  May  16  and  23,  1835,  and  also  the  following 
ordinances,  to  wit:  the  ordinances  approved  November  9, 
1835,  December  22,  1835,  April  23,  1836,  June  15,  1836,  and 
October  i,  1836,  and  afterwards  passed  the  following  ordi- 
nances, to  wit:  the  ordinances  approved  December  4,  1838, 
November  22,  1839,  February  12,  1840,  and  July  18,  1840. 

And  it  is  agreed  that  the  road  mentioned  in  the  indict- 
ment was  contracted  by  the  Corporation  under  the  contract 
approved  by  said  ordinance  of  April  r6,  1835;  and  that  the 
said  road  is  the  same  road  which  is  referred  to  in  the  said 
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ordinances  as  **tlie  Upper  Route "  of  the  free  turnpike 
road  aforesaid,  and  which  enters  the  said  town  at  7th  Street. 

It  is  agreed  that  the  road  mentioned  in  the  indictment, 
and  was  aforesaid  constructed  by  the  Corporation,  has  and  is 
from  the  time  of  constructing  the  same,  and  hitherto  a  public 
highway,  convenient  for  the  interests  of  the  **  Upper*'  or 
Northern  section  of  the  town,  and  lies  without  the  corporate 
limits  of  the  said  town,  and  wholly  within  the  County  of 
Washington,  District  of  Columbia,  extending  from  7th 
street  in  said  town;  and  has  been,  from  time  to  time,  repaired 
and  kept  in  repair  by  the  Corporation  from  the  time  the  same 
was  contracted  until  within  two  years  last  past,  since  when  the 
Corporation  has  not  kept  the  same  in  repair  or  in  a  condition 
fit  for  a  public  highway;  but  the  same  has  been  and  is  wholly 
unfit  for  travel,  and  by  reason  of  the  decay  and  delapidation 
of  certain  culverts,  part  thereof,  and  by  reason  of  the  condi- 
tion of  the  roads  generally,  the  same  is  a  public  nuisance,  as 
being  impassable  as  a  public  highway,  and  as  causing  damage 
by  overflow,  &c.,  to  the  private  property  bordering  thereon. 

It  is  agreed  that  if  upon  the  whole  case  the  Court  shall  be 

of  opinion  that  the  Corporation  is  bound  to  keep  the  said  road 

in  repair,  and  is  indictable  for  the  nuisance  created  by  the 

failure  to  do  so,  judgment  shall  be  entered  accordingly,  or 

such  form  (either  upon  plea  of  guilty  or  otherwise)  as  may 

be  deemed  regular  by  the  Court;  but  if  the  Court  shall  be  of 

the  contrary  opinion  a  no/l€  prosequi  shall  be  entered,  the 

object  of  the  prosecution  being  to  determine  judicially  the 

right  of  the  matter. 

Phil.  Barton  Key, 

J.  M.  Carlisle, 

Robert  Ould. 

Opinion  of  the  Court: 

The  present  case  grows  out  of  an  indictment  in  the 
Criminal  Court  against  the  Corporation  of  Georgetown  for 
not  keeping  in  repair  a  road  in  the  County  of  Washington, 
outside  the  limits  of  the  Corporation,  which  is  described  in 
the  indictment  as  '  'a  certain  common  public  highway  leading 
from  Seventh  street,  in  the  Town  of  Georgetown,  at  the  county 
aforesaid,   to  the  stone   house  situate  on  the  common  and 
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public  highway  leading  to  the  Little  Falls  bridge,  and  known 
and  designated  as  the  Upper  Road  to  the  Little  Palls  Bridge. 

It  is  admitted  on  all  hands  that  the  duty  of  repairing 
an  highway  outside  its  territorial  limits  does  not  rest,  at 
common  law,  upon  any  parish,  corporation  or  county;  and 
that  to  create  a  liability  to  repair  an  exterritorial  highway 
some  special  legal  obligation  must  be  shown. 

If,  therefore,  the  Corporation  of  Georgetown  is  liable  under 
this  indictment  that  liability  must  be  sought  in  some  legisla- 
tion of  Congress  or  on  some  permanent  obligation  assumed  by 
the  Corporation  within  the  scope  of  the  corporate  powers 
which  have  been  confirmed  by  law  upon  the  authorities  of  the 
town. 

With  the  most  limited  powers,  among  the  chief  of  which 
was  the  right  of  the  Commissioners  to  hold  semi-annual  fairs 
in  April  and  October. 

Georgetown  within  what  were  then  the  limits  of  Fred- 
erick County,  was  erected  into  a  town  by  the  Act  of  Assembly 
of  1 751,  Chap.  25.  Its  streets,  lanes  and  alleys  were  defined 
by  the  Commissioners  and  by  successive  Acts  of  Assembly  of 
1783  Chap.  27,  and  1784  Chap.  45,  the  boundaries  of  the 
town  were  extended.  The  town  was  first  incorporated  by 
Act  of  1789  Chap.  23,  then  being  in  Montgomery  County,  and 
certain  additional  powers  were  granted  to  it  by  Act  of  1797, 
Chap.  56,  and  1799,  Chap.  85. 

Congress  extended  the  chartered  powers  by  the  Act  of 
1805,  Chap.  32,  and  by  the  12th  section  conferred  upon  the 
Corporation  to  **  open,  extend  and  regulate  streets  within  the 
limits  of  said  town,"  and  by  further  amendment  of  the 
Charter  (1809,  Chap.  30,  Sec.  4,)  that  power  is  defined  as  fol- 
lows: **  The  said  Corporation  sluiH  have  power  to  layout, 
open,  extend  and  regulate  streets,  lanes  and  alleys  within  the 
limits  of  the  town  under  the  following  regulations,  &c.,  &c. 
And  connected  with  these  special  powers  our  streets,  &c.,  &c., 
within  the  limits  of  the  town;  Congress  conferred  upon  the 
Levy  Court  of  Washington  County,  by  the  Act  of  181 2, 
Chap.  117,  Sec.  2,  *'full  powers  to  lay  out,  straighten  and 
repair  public  roads  within  said  County,  except  within  the 
corporate  limits  of  the  Cities  of  Washington  and  Georgetown. " 
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By  the  8th  Sec.  of  this  law  the  Levy  Court  was  empowered 
to  lay  an  annual  tax  upon  all  the  real  and  personal  property 
within  said  County,  (except  the  City  of  Washington,)  for  the 
purpose  of  defraying  the  annual  charges,  (expenses  of  repair- 
ing roads  included.)  Afterwards  by  Act  of  1826,  Chap.  3, 
the  power  of  the  Levy  Court  to  assess  and  collect  taxes 
within  Georgetown  was  abolished,  but  with  regard  to  county 
expenses  the  Corporation  was  bound  to  contribute  certain 
proportion  amongst  others,  one-half  the  expense  of  openings 
and  repairing  roads  in  the  County  of  Washington,  west  of 
Rock  Creek  and  leading  to  Georgetown.  From  an  inspection 
of  these  several  statutes,  it  is  manifest  that  the  Corporation 
of  Georgetown  has  no  general  powers  whatever  on  the  subject 
of  roads  outside  of  the  limits  of  the  town  to  which  all  its 
functions  and  authority  are  by  the  statutes  studiously 
limited,  and  that  the  whole  power  to  open  roads  as  well  as  the 
duty  to  repair  is  devolved  by  express  terms  upon  the  County , 
the  Corporation  paying  only  to  the  Treasury  of  the  County , 
one-half  the  expenses  incurred  by  the  Levy  Court  for  roads 
opened  or  repaired  west  of  Rock  Creek. 

This  being  the  relation  of  the  Corporation  to  the  County 
in  regards  to  its  road  system,  the  special  Act  of  Congress,  of 
March  2nd,  1833,  Chap.  66,  and  the  several  ordinances  of  the 
Corporation  mentioned  in  the  agreed  statement  which  taken 
together  are  supposed  to  create  the  liability  to  repair  in  the 
case  were  enacted.  In  order  to  understand  their  full  bearing- 
it  is  deemed  necessary  to  refer  to  some  other  special  legisla- 
tion of  Maryland,  by  Act  of  1791,  Chap.  81,  incorporated  the 
Georgetown  Bridge  Company,  for  the  purpose  of  erecting  a 
toll  bridge  at  the  Little  Falls  of  the  Potomac  and  subse- 
quently by  1795,  Chap.  44,  on  petition  of  that  company 
authorizing  them  to  construct  a  road  from  the  bridge  to 
Georgetown,  which  said  road  was  declared  to  be  *'  a  public 
highway  forever,  and  kept  in  repair  by  said  compan5^"  After- 
wards upon  the  destruction  of  the  bridge,  Feb.  22nd,  181  r. 
Congress  authorized  the  company  to  make  a  new  assessment 
upon  its  stockholders  to  rebuild  the  bridge  and  to  keep  the 
same  in  repair  together  with  the  road  leading  thereto  from 
Georgetown. 
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The  bridge  aud  road  then  were  constructed  by  the  same 
company,  owned  by  the  same  company,  chargeable  upon  and 
to  be  kept  in  repair  by  the  same  company  and  made  subser- 
vient to  the  uses  of  the  public,  to  citizens  of  Georgetown  and 
others  going  to  and  returning  from  that  town. 

It  was  under  this  state  of  circumstances  that  Congress, 
in   pursuance  of  its  general   policy   to  make   the  roads  and 
bridges  leading  to  and  through  the  District  of  Columbia,  free 
to  all,  passed  the  Act  of  1833,  Chap.  66,  appropriating  a  sum 
of  money   to  enable  the  Corporation   of  Georgetown   among 
other  things  '*to  make  a  free  turnpike  road  to   the  District 
line  on  the  Virginia  side  of  the  river,  and  to  purchase  of  the 
present  proprietors  and  make  forever  free  the  bridge  over  the 
Little  Falls  of  the  Potomac  River,"  coupling  with  its  bounty 
the  condition.     **That  before  the  said  sum  be   paid   over  to 
said  Corporation  it  shall  pass  an  ordinance  to  make  said  road 
and  bridge  free,  and  to  be  kept  in  repair  by  said  Corporation 
forever.''     In  consequence  of  the  Act  of  Congress,  the  Corpo- 
ration passed  an  ordinance  on   the    nth   of  March,    1833, 
accepting  the  condition  imposed,  and  on  the  20th  of  March, 
another  ordinance    in  more  explicit  terms   than  the   first, 
declaring  **  that  the  bridge  across  the  Potomac  River  at  the 
Little  Falls  and  the  road  to  the  District  line  west  of  the  river, 
be  and  the  same  are  hereby  declared  to  be  free,  and  the  Corpo- 
ration of  Georgetown  engages  that  the  said  bridge  and  road 
shall  be  kept  in  repair  by  the  Corporation  forever." 

Looking  to  the  preceding  legislation  of  Maryland  and  Con- 
gress, it  would  seem  that  the  ordinances  fulfilled  the  meaning 
of  the  law,  and  determined  upon  the  then  existing  road  and 
bridge  as  the  road  they  were  to  turnpike  and  make  free  as  far 
as  the  Virginia  line,  and  in  connection  with  the  bridge  keep 
in  perpetual  repair;  and  that  having  accepted  that  particular 
road  the  power  of  the  Corporation  conferred  by  the  Act  of 
Congress  was  to  that  Actent  satisfied  and  exhausted. 

It  is  true,  indeed,  that  by  an  intermediate  ordinance  of  the 
19th  of  March,  1833,  the  Corporation  seemed  to  contemplate 
an  unrestricted  power  in  itself  to  select  any  route  for  a  turn- 
pike road  without  any  reference  to  the  site  of  the  old  road  of 
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the  bridge  company,  and  by  other  ordinances  of  May  and 
June  of  that  year  they  look  to  an  alternative  selection. 

Afterwards,  in  September  of  the  same  year,  1833,  they 
passed  an  ordinance,  the  title  of  which  is:  "An  ordi- 
nance fixing  and  establishing  the  route  of  the  Free  Turnpike 
Road  from  the  town  to  the  Chain  Bridge,  and  making  provis- 
ion for  the  construction  thereof,  and  for  other  purposes," 
and  by  that  ordinance  they  adopted  substantially  the  same 
road  mentioned  in  the  ordinances  of  the  nth  and  20th  of 
March,  to  wit:  the  old  road  of  the  bridge  company,  witH 
certain  alterations  which  were  particularly  specified  in  the 
first  section  of  the  ordinance.  * 

It  is  perhaps  not  necessary  to  examine  over-critically,  how 
far  it  was  competent  for  them  to  modify  the  selection  of  a 
route  previously  designated  and  which  in  this  ordinance  is 
substantially  re-announced,  for  if  the  Corporation  had  no 
power  whatever  over  the  subject,  so  as  to  make  needful,  per- 
haps indispensable,  variations  in  the  course  of  the  route  so  as 
to  make  it  fit  for  tumpikihg,  there  could  be  no  shadow  for 
the  operation  of  the  further  power  over  the  matter  necessary 
to  impose  the  obligation  which  must  exist  to  sustain  the 
present  indictment. 

Conceding  then,  for  the  purpose  of  this  case,  the  power  to 
vary  the  location  of  the  line  where  the  reasonable  convenience 
or  economy  of  constructing  the  turnpike  required  the  modifi- 
cation, it  remains  that  the  ordinance  of  September  the  i6th, 
in  connection  with  those  of  March  nth  and  20th,  amounted 
to  a  final  adoption  of  a  route  for  a  turnpike,  coupled  with  an 
obligation  under  the  sanction  of  the  Act  of  Congress  for  per- 
petual repair  of  the  road  designated  in  the  ordinance  as  "  the 
present  road  or  canal  route.*'  It  also  made  provision  for  con- 
structing the  road  and  appropriating  a  portion  of  the  funds 
derived  from  Congress  to  carry  out  that  object. 

Having  done  thus  much  the  corj^rate  authorities  went 
further.  In  the  same  ordinance  of  the  i6th  September,  1833, 
by  the  7th  section,  they  proposed  to  apply  to  Congress  for 
authority  to  appropriate  $35,000  of  the  monies  derived  under 
the  Act  of  March  preceding,  either  to  the  purchase  of  the 
turnpike  from  Georgetown  to  Rockville  or  making  a  free  turn- 
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pike  road  from  some  point  of  the  upper  part  of  the  town  to 
intersect  the  road  designated  in  the  ordinance,  as  a  majority 
of  the  voters  might  prefer,  then  preference  to  be  ascertained 
at  the  next  March  election.  The  voters  did  declare  a  prefer- 
ence for  the  road  described  in  the  indictment. 

No  Act  of  Congress  was,  however,  passed,  and  the  Corpo- 
ration in  October,  1834,  passed  an  ordinance  entitled,  "A 
supplement  to  the  ordinance  of  September  i6th,''  providing 
for  an  additional  inlet  into  the  town  and  for  the  construction 
thereof;  in  which  they  declared  *'that  the  upper  section  of 
the  town  are  fairly  entitled  to  an  equal  participation  in  the 
advantages  resulting  from  the  expenditure  of  funds  for  the 
benefit  of  all  its  citizens,  which  could  only  be  extended  to 
those  sections  by  means  of  a  part  of  said  road  leading  into 
said  sections,  and  as  the  public  convenience  required  it," 
they  therefore  authorized  certain  Commissioners  to  lay  out 
and  construct  the  same,  and  declared  th^t  when  located  it 
should  be  forever  taken  as  part  of  the  free  turnpike  road 
provided  for  in  the  Act  of  2nd  of  March,  1833.  This  road, 
being  the  same  described  in  the  indictment,  was  located  and 
the  contract  for  its  construction  ratified  contemporaneously 
with  the  contract  for  the  road  provided  in  ordinance  of 
i6th  September,  1833,  ^^^  ^Y  ^^^  ordinance  of  October  cer- 
tain portions  of  the  funds  derived  from  Congress  were  appro- 
priated to  this  upper  route,  and  by  an  ordinance  of  April  23, 
1836,  a  fund  of  $15,000  was  set  apart  and  pledged  as  a  per- 
petual fund  for  the  repair  of  both  roads.  The  two  roads  have 
thenceforth  continually  been  kept  in  repair  by  the  Corpora- 
tion of  Georgetown  until  some  short  period  before  the  filing 
of  this  indictment. 

In  constructing  this  new  road,  nearly  or  quite  one-half  the 
length  of  the  original  road,  did  the  authorities  of  Georgetown 
bring  themselves  within  the  powers  conferred  by  the  Act  of 
Congress,  by  connecting  it  with  the  original  road,  and  at  the 
same  time  declaring  it  to  be  a  part  thereof?  Could  a  form  of 
words  adopted  in  a  corporation  ordinance  make  that  a  part  of 
a  road,  which  was  to  all  intents  a  separate  road,  connecting 
with  it? 

It  was  not  essential  to  the  other  which  was  capable  of 
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use  without  it,  and  although  doubtless  of  great  value  aud 
utility  to  a  portion  of  the  citizens  of  the  town  it  could  not  in 
legal  comprehension  be  a  part  of  that  which  was  an- entirety 
without  its  being  constructed,  and  had  substantial  existence 
many  years  before  it  was  located;  neither  could  the  appro- 
priation to  the  purpose  of  a  portion  of  the  funds  derived  from 
the  bounty  of  Congress  by  the  individuals  who  happened  at 
the  time  to  fill  the  corporate  offices,  raise  a  perpetual  obliga- 
tion upon  the  Corporation  to  redeem  a  pledge  with  which  its 
officers  had  accompanied  an  expenditure  of  those  funds. 

For  the  protection  of  the  rights  and  property  of  the  inhab- 
itants who  constitute  the  citizens  of  any  municipality  the  law 
has  wisely  provided  that  they  shall  be  bound  by  no  act  of 
their  agents  which  is  not  within  the  scope  of  the  delegated 
powers  of  those  agents,  and  however  the  pledge  of  public  faith 
may  be  attempted,  it  will  not  avail  unless  warranted  by  a 
legal  delegation  of.  authority.  The  public  convenience  and 
manifest  advantage  to  a  portion  of  the  citizens  of  Georgetown 
which  the  ordinances  recite  as  these  inducements  are  alike 
insufficient  to  support  a  legal  obligation  upon  the  Corporation 
to  repair  this  road. 

In  one  of  the  cases  referred  to  in  the  argument  of  this 
case:  Rex  vs.  Inhabitants  of  St.  Giles,  5  Maul  and  Selwyn 
266,  267;  Holroyd  Justice  gives  the  very  reason  which  fits  the 
present  enquiry,  **It  has  been  said  that  it  might  have  been 
for  the  convenience  of  the  Parish  of  St.  Mary,  that  this  land 
was  dedicated  to  the  public  for  the  purpose  of  an  highway, 
and  that  in  consideration  of  this  boon  the  parish  might  have 
taken  on  themselves  the  burden  of  its  reparation,  but  I  think 
upon  reflection  that  this  could  not  be  a  legal  consideration 
binding  on  the  successors,  because  a  burden  might  thereby 
be  imposed  on  them  beyond  the  benefit  which  they  were  to 
receive,  for  they  would  have  to  repair  the  highway  not  only 
for  their  own  use,  but  also  for  the  public.''  And  as  in  this 
case,  although  the  convenience  of  the  people  of  Georgetown 
may  be  promoted  by  the  road  in  question;  and  in  view  of  that 
and  to  equalize  the  advantages  springing  out  of  the  liberality 
of-  Congress,  the  then  inducements  of  the  corporate  officers 
honestly  stipulated  that  through  all  time  the   Corporation 
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should  repair  the  road;  in  so  doing  they  transcended  their 
authority  and  attempted  to  impose  a  burden  beyond  the 
benefit  which  the  law  contemplated  that  the  citizens  received 
in  stipulating  for  them  to  repair  a  highway  in  which  the 
whole  public  as  well  as  the  citizens  of  Georgetown  are 
interested. 

If  the  road  in  question  be  a  public  highway,  as  is  as- 
sumed in  the  indictment  and  the  agreed  statement,  then  the 
Corporation  not  being  liable  under  the  above  mentioned 
ordinances,  the  burden  of  repair  will  fall  upon  the  Cotmty. 
In  that  event  Georgetown  is  not  entirely  exempted  but  ac- 
cording to  the  equitable  apportionment  determined  by  the 
Act  of  1826,  one-half  of  the  expense  must  be  contributed  by 
the  Corporation  to  the  Levy  Court,  which  body  by  the  policy 
of  the  law  is  primarily  charged  with  the  duty  of  repairing 
public  roads  within  the  County  of  Washington. 

^If  this  view '  of  law  be  correct,  it  is  needless  to  inquire 
whether,  as  was  strenuously  denied  by  the  counsel  for  the 
Corporation,  an  obligation  to  repair  a  highway  may  be 
incurred  by  contract  for  a  pecuniary  consideration,  which 
will  render  the  party  so  contracting  liable  to  indictment  for 
not  repairing.  No  such  contract  could  be  made  by  the  Cor- 
poration of  Georgetown  under  the  powers  conferred  by  its 
present  character.  Neither  is  it  necessary  to  consider  any 
question  growing  out  of  the  form  of  the  indictment.  For  the 
reason  above  given,  it  is  the  opinion  of  the  Court  that  the 
indictment  cannot  be  sustained  upon  the  case  agreed,  and  the 
judgment  of  the  Criminal  Court  must  therefore  be  traversed 
and  judgment  of  not  guilty  entered  for  the  traverser. 

Wm.  M.  Merrick,  July  5,  1858. 
James  S.  Morseli,,  Aug.  25,  1858. 
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DECIDED   IN  THE 

Circuih  Courb  of  bl)e  Disbricb  of  Colunjbia 

FOR  THE 

COUNTY  OF   WASHINGTON, 

OCTOBER  TERM,  1858. 

James  Duni^op,  Chief  Judge.    James  S.  Morsbi,i«  and  William  m:  . 

Merrick,  Associate  Judges. 


John  Wilson 
Charles  H.  Lhibkrman. 


At  Law. 


Decided  Nov.  10,  1858. 


Action  for  Trespass, 


I.  On  the  resurvey  of  property  it 
was  found  that  the  dividing  wall 
of  nine  inches  was  built  wholly 
nine  inches  or  more  on  the  defend- 
ant's lot.  When  the  defendant 
desired  to  rebuild  he  pulled  down 
the  dividing  wall,  and  was  build- 
ing a  party-wall  on  the  resurveyed 
party-line,  when  he  was  enjoined 
from  doing  so,  the  Court  deciding 


that  after  the  wall  had  remained 
where  it  was  for  over  12  years  it 
could  not  be  pulled  down  and 
rebuilt  on  the  resurveyed  party- 
line,  but  must  be  rebuilt  on  the 
old  site. 

2.  Also  that  where  a  nine  inch 
party-wall  is  torn  down  it  cannot 
be  rebuilt  by  a  14-inch  wall. 


Mr.  Jos.  H.  Bradley  for  the  Plaintiff. 
Mr.  J.  M.  Carlisle  for  the  Defendant. 

History  of  the  case. 

Prior  to  1807  ^  certain  Clotworthy  Stephenson  was  the 
owner  of  lots  16  and  17,  Square  254.  In  1807  ^^  built  a  house 
three  stories  high  on  lot  17,  with  a  gabel  end  towards  lot  16, 
having  stacks  and  chimneys,  and  fireplaces  protruding  toward 
the  lot  16  for  the  convenience  of  building  against  it.  In  the 
same  year  he  conveyed  to  Mrs.  Wheaton,  under  whom  the 
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plaintiff  claims  *'one  divided  and  ascertained  moiety  of  lot  17, 
in  Square  254* '  and  on  the  back  of  the  deed  was  endorsed  a 
memorandum  (as  appears  by  the  record,  for  the  original  deed 
was  not  produced)  of  the  same  date,  with  the  deed  signed 
by  the  grantor  and  by  Joseph  Wheaton,  the  husband  of  the 
grantee,  and  who,  as  there  was  evidence  tending  to  show, 
bought  the  property  for  her  and  caused  it  to  be  settled  upon 
her,  by  which  memorandum  the  terms  upon  which  the  grantor 
should  have  the  use  of  the  wall  in  building  on  **the  adjoining 
lot' '  were  stated.  Stephenson,  the  grantor,  after  the  Wheatons 
went  into  possession,  continued  to  reside  on  the  residue  of  his 
property  there;  having  it  enclosed,  and  part  of  the  enclosure 
being  the  wall  in  question. 

In  182 1  the  defendant's  house  was  built,  having  this  for 
one  of  its  walls.  In  1853  the  plaintiff  purchased  the  Wheat- 
on's  title,  and  took  a  deed  conveying  by  metes  and  bounds 
the  half  of  lot  17  adjoining  lot  16.  The  defendant's  deed,  and 
the  deeds  under  whom  he  claimed  described  this  property  by 
metes  and  bounds  as  part  of  lot  16  with  the  appurtenances. 
After  the  plaintiff's  purchase  in  1853  ^^  accurate  survey  of 
the  square  showed  that  the  division  wall  stood  wholly  nine 
inches  or  more  within  lot  17.  The  plaintiff  claimed  the  land 
according  to  the  survey.  For  the  purpose  of  building  on  it 
he  caused  the  old  house  to  be  torn  down,  intending  to  build, 
and  to  make  the  wall  next  to  the  defendant  14  inches  instead 
of  9,  as  it  had  been  before,  and  to  place  the  centre  of  the  new 
wall  with  the  increased  thickness  precisely  on  the  line  ascer- 
tained by  the  new  survey,  which  would  bring  it  some  distance 
inside  of  all  the  defendant's  fireplaces.  On  the  other  hand, 
the  additional  width  to  the  plaintiff's  lot  would  add  greatly 
to  its  value.  It  seems  not  unreasonable,  therefore,  that  a 
narrow  strip  of  land,  in  itself  of  small  value,  should  have 
given  rise  to  so  much  litigation. 

In  1852  Leiberman  procured  an  injunction  against  Wilson 
to  prevent  the  taking  down  of  the  old  wall  unless  it  should 
be  found  unsound,  and  to  prevent  his  building  a  new  wall 
otherwise  than  on  the  site  of  the  old  one,  if  it  should  be 
taken  down.  The  old  wall  was  unsound  and  was  taken  down, 
and  rough  boards  nailed  up  in  its  place,  and  so  the  premises 
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(vacated  by  Leiberman)  continued  for  a  year,  when  Leiberman 
rebuilt  the  wall,  and  as  was  stated  by  his  counsel,  rebuilt  it 
fourteen  inches  thick,  instead  of  nine  inches,  as  the  other 
walls  of  his  house  are,  in  order  to  be  sure  that  it  should  be 
strong  enough  to  support  Wilson's  projected  house,  but  when 
the  new  wall  was  about  ten  feet  above  the  pavement  Leiber- 
man was  stopped  by  an  injunction  at  the  suit  of  Wilson,  pre- 
venting him  from  rebuilding  any  other  than  a  nine  inch  wall, 
he  therefore  dropped  oflF  to  a  nine  inch  wall.  Wilson 
then  brought  this  suit  for  trespass,  and  Leiberman 
brought  his  suit  to  recover  damages  for  cutting  away  the  side 
of  his  house  and  leaving  it  for  a  year  without  rebuilding  it. 

The  case  tried  is  the  former,  and  it  has  resulted,  a&  to  the 
law,  in  the  Court  having  restricted  the  plaintiff  Wilson  to 
damages  for  the  alleged  trespass  in  occupying  for  several  days 
before  the  bringing  of  the  suit  so  much  of  the  ground  as  was 
not  covered  by  the  old  nine  inch  wall. 

The  points  of  law  interesting  to  the  public  in  this  city  are, 
first:  that  a  man  may  enjoy  the  comforts  of  his  own  hearth, 
when  he  has  done  so  for  more  than  twelve  years,  without  fear 
of  an  action  for  damages  founded  upon  accurate  survey  made 
by  his  neighbors;  and  secondly:  that  when  a  nine  inch  party 
wall  is  torn  down  it  cannot  be  rebuilt  by  a  fourteen  inch  wall, 
whatever  the  building  regulations  may  be  supposed  to  say  to 
the  contrary;  the  first  builder  being  the  person  who  exer- 
cises the  power  under  these  regulations. 

Verdict  for  the  plaintiff  one  cent  damages. 
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/n  Re  Will  of  Thomas  H.  Benton. 
Orphans'  Court,  Judge  Wm.  F.  Purcell. 

Decided  December  ii,  1858. 

Motion  to  Appoint  an  Executor, 

Notwithstanding  the  renuncia-  sponsibility  by  complying  with 
tion  of  an  executor,  under  the  the  law  at  any  time  before  letters 
Maryland  statute  of  1798,1  Chap.  of  administration  had  been  grant- 
loi,  Sub.  Ch.  3,  Sec.  7,  he  can  ed  to  another, 
come  into  Court  and  take  the  re- 
It  appears  that  all  the  executors  named  in  the  will  of 
Thos.  H.  Benton  had  renounced  or  failed  to  qualify  and  give 
bonds  when  summoned. 

The  judge  decided  that  notwithstanding  the  renunciation 
of  an  executor  he  might  come  into  Court  and  take  the  respon- 
sibility upon  himself  by  complying  with  the  law  at  any  time 
before  letters  had  been  granted  to  any  other  person. 

This  decision  is  based  upon  the  Maryland  statute,  1798, 
Chap.  loi,  Sub.  Ch.  3,  Sec.  7,  which  is  now  in  force  in  this 
District. 

Upon  this  decision  Montgomery  Blair,  Esq.,  one  of  the 
executors  who  had  renounced,  came  into  Court  and  gave 
bonds  in  the  penalty  of  $20,000.  F.  P.  Blair  and  John  C. 
Rives,  Esqs.,  becoming  his  sureties. 


Ilf  any  executor  or  executrix  named  in  a  wifl  shall  file 

an  attested  renunciation  in  writing  of  his  or  her  trust,  there  may  be 
the  same  proceedings  with  respect  to  granting  letters  testamentary  or 
of  administration,  as  if  the  party  so  renouncing  had  not  been  named 
in  the  will;  provided^  nevertheless,  that  any  executor  or  executrix 
^  named  in  a  will  shall  be  entitled,  notwithstanding  any  failure  or 
renunciation  as  aforesaid,  on  filing  a  bond  as  aforesaid,  before  letters 
testamentary  or  of  administration  shall  actually  be  committed  to 
another  or  others  as  aforesaid,  to  have  letters  testamentary  granted 
to  him  or  her,  or  to  be  included  therein,  as  the  case  may  require. 


REPORTS  OF  CASES 

DSCIDBD  IN  THB 

Cir(;nib  (vOurhof  bl)^  Dijibrict  of  Coluiptia, 

FOR  THB 

COUNTY  OF  WASHINGTON, 

JANUARY  TERM,   1859. 

Jambs  DnNiX)P,  Chief  Judge.    Jambs  S.  MoRSBLLand  Wii<i,iam  M. 

Mbrrick,  Associate  Judges. 


Jambs  Dixon  et  aL  Hbirs  of  Jambs  Dixon,  Deceased, 

vs. 
Jambs  Walker,  Administrator  of  James  Dixon, 

Deceased. 

Orphans'  Court.    Decided  March,  1859. 

For  the  Distribtdian  of  the  Estate  of  a  Naturalized   Citizen^ 

who  died  Intestate. 

I.  Under  the  Maryland  Act  of  2.  The  personal  property  of  an 

December,i79i,  Section  6,  no  alien  alien  or  naturalized  citizen  dying 

can  take  by  descent  the  real  estate  intestate  will  be  distributed  ac- 

of  an  alien  or  naturalized  citizen,  cording  to  the  law  of  the  domicil 

but  they  can  take  real  estate  by  of  the  deceased, 
deed  or  will. 

Mr.  J.  M.  Carlisle,  Counsel  for  the  Heirs. 

Decision  of  Judge  Purcell. 

James  Dixon,  a  native  of  Scotland,  emigrated  to  the 
United  States  and  located  in  Washington  City  about  30  years 
ago,  and  became  a  citizen  by  naturalization;  after  which  he 
acquired  property,  both  real  and  personal  in  the  District  of 
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Columbia.  He  has  recently  departed  this  life  intestate,  and 
the  administration  of  his  estate  has  been  committed  by  this 
Court  to  James  Walker. 

It  appears,  as  stated  by  the  administrator,  that  deceased 
left  no  issue,  but  as  next  of  kin  he  left  three  sisters,  viz: 
Jennette,  Elizabeth  and  Margaret,  and  the  children  of  a 
deceased  brother  William,  all  being  aliens. 

The  sister  Margaret  has  two  sons  in  this  District  who 
have  been  naturalized. 

The  question  before  this  Court  is,  who  are  the  parties 
entitled  to  the  estate  in  controversy? 

An  Act  was  passed  by  the  legislature  of  Maryland,  in 
December,  1891,  which  had  reference  to  this  District,  and  is 
now  in  force  here  in  Section  6,  of  which  it  was  provided 
'*That  any  foreigner  may,  by  deed  or  will,  to  be  hereafter 
made,  take  and  hold  lands  within  that  part  of  said  territory, 
(of  the  District  of  Columbia)  which  lies  within  this  State, 
in  the  same  manner  as  if  he  was  a  citizen  of  this  State;  and 
the  same  lands  may  be  conveyed  by  him  and  transmitted  to 
and  be  inherited  by  his  heirs  or  relatives  as  if  he  and  they 
were  citizens  of  this  State.** 

The  above  section  enables  a  foreigner  to  take  and  hold 
lands  in  this  District  and  to  convey  and  transmit  them  to  his  ' 
foreign  relatives,  but  it  only  extends  to  such  lands  as  may 
be  acquired  before  naturalization.  As  soon  as  the  foreigner 
becomes  a  citizen  of  the  United  States  by  naturalization  he 
relinquishes  all  allegiance  to  a  foreign  power,  and  landed 
properly  acquired  in  this  District  subsequent  to  such 
naturalization,  cannot  be  transmitted  to  foreign  heirs  or 
relatives. 

See  the  opinion  of  Chief  Justice  Marshal,  Spratt  vs, 
Spratt,  I  Peters,  343.  But  can  the  two  nephews  of  the 
deceased,  who  have  been  naturalized,  inherit?  They  must 
claim  through  their  mother,  who  is  a  foreigner,  and  it  is  well 
settled  that  at  common  law  no  person  can  claim  lands  by 
descent  through  an  alien,  since  he  has  no  inheritable  blood. 

In  the  caseof  McCrery's  lessee  2^5.  Somerville,  9  Wheaton, 
350.    Justice  Story  held  that  the  statute  of  1 1  and  1 7,  William 
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Ill,  Chap.  6,^  which  is  in  force  in  this  District,  removes 
the  common  law  disability  pf  claiming  title  through  an 
alien  ancestor,  but  does  not  apply  to  a  living  alien  ancestor; 
consequently  the  claim  of  the  two  naturalized  sons  of  the 
sister  of  the  deceased  is  invalid. 

The  personal  estate,  however,  over  which  this  Court 
has  exclusive  jurisdiction,  rests  upon  different  principles. 
This  will  be  distributed  according  to  the  law  of  the  last 
domicil  of  the  deceased,  that  being  in  this  case  the  District 
of  Columbia. 

The  principles  which  govern  the  Court  will  be  found 
well  established  in  the  case  of  Ennis  vs.  Smith,  for  the  use  of 
Kosciusko's  heirs,  14  How.  400.  This  estate  will  be  decreed  to 
the  nearest  of  kin,  no  matter  in  what  country  they  may 
reside.  When  the  heirship  in  the  case  shall  be  legally 
established,  the  Orphans*  Court  will  pronounce  a  decree  of 
distribution  of  the  said  personal  estate  in  accordance  with  the 
foregoing  opinion. 


^Whereas,  &c.,  that  all  and  every  person  or  persions,  being  the 
King's  natural-born  subject  or  subjects,  within  any  of  the  King's 
realms  or  dominions,  shall  and  may  hereafter  lawfully  inherit,  and  be 
inheritable,  as  heir  or  heirs,  to  any  honours,  manors,  lands,  tenements 
or  hereditaments,  and  make  their  pedigrees  and  titles  by  descent  from 
any  of  their  ancestors,  lineal  or  collateral,  although  the  father  and 
mother,  or  fathers  or  mothers,  or  other  ancestor  of  such  person  or 
persons,  by,  from,  through  or  under,  whom  he,  she  or  they  shall  or 
may  make  or  derive  their  title  or  pedigree,  were  or  was,  or  is  or  are, 
or  shall  be  born  out  of  the  King's  allegiance,  and  out  of  his  majesty's 
realms  or  domiuions,  as  freely,  fully  and  effectually,  to  all  intents  and 
purposes,  as  if  such  father  or  mother,  or  fathers  or  mothers,  or  other 
ancestor  or  ancestors,  by,  from,  through  or  under  whom  he,  she  or 
they  shall  or  may  make  or  derive  their  title  or  pedigree,  had  been 
naturalized  or  natural-born  subject,  or  subjects,  within  the  King's 
dominions;  any  law  or  custom  to  the  contrary  notwithstanding. 
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The  United  States. 

vs. 
Daniei.  E.  Sicki.es. 

Criminal  Court.    Thos.  N.  Crawford,  Judge. 

Decided  April  20,  1859. 

Indictment  for  Murder. 

1.  The  burden  of  rebutting  the  cused  stands  charged.  The  time 
presumption  of  malice  by  show-  when  the  insanity  is  to  operate  is 
ing  circumstances  of  alleviation,  the  moment  when  the  crime 
excuse  or  justification  rests  on  the  charged  upon  the  party  was  com- 
prisoner,  and  it  is  incumbent  on  mitted,  if  committed  at  all. 

him  to  make  out  such    circum-  3.    Bvery  one  is  presumed  to  be 

stances  to  the  satisfaction  of  the  sane  who  is  charged  with  a  crime, 

jury,  unless  they  arise  out  of  the  but  when  evidence  is  adduced  that 

evidence  produced  against  him.  a  prisoner  is  insane,  conflicting 

2.  The  law  does  not  require  testimony  makes  it  a  question  for 
that  the  insanity  which  absolves  the  jury,  and  raises  a  reasonable 
from  the  crime  should  exist  for  doubt  which  should  avail  a  pris- 
any  definite  period,  but  only  that  oner  on  a  defence  of  insanity  as  to 
it  exists  at  the  moment  when  the  any  other  matter  of  fact. 

act  occurred  with  which  the  ac- 

RoBERT  OuLD,  U.  S.  Dist.  Attorney  and  J.  M.  Carlisle 
for  the  United  States. 

James  T.  Brady,  John  Graham,  E.  N.  Stanton, 
and  Messrs.  Ratclippe,  Clinton  and  Magruder  and  the 
Hon.  Mr.  Philips  represented  the  prisoner. 

The  following  indictment  was  read  to  the  jury  by  Mr. 
Onld. 

District  of  Columbia,  County  of  Washington,  to  wit: 
The  jurors  of  the  United  States,  for  the  county  aforesaid, 
npon  their  oaths,  do  present  that  Daniel  E.  Sickles,  late  of  the 
County  of  Washington  aforesaid,  gentleman,  not  having  the 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on  the  27th  day  of  February,  A. 
D.  1859,  wit^  force  and  arms,  at  the  county  aforesaid,  in  and 
upon  the  body  of  one  Philip  Barton  Key,  in  the  peace  of  God 
and  of  the  United  States,  then  and  there  being  feloniously  and 
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willfully,  and  of  his  malicious  aforethought,  did  make  an 
assault;  and  that  the  said  Daniel  K.  Sickles,  a  certain  pistol 
of  the  value  of  two  dollars,  then  and  there  charged  with  gun- 
powder and  one  leaden  bullet,  which  said  pistol  he,  the  said 
Daniel  E.  Sickles,  in  his  right  hand  then  and  there  had  and 
held,  then  and  there  feloniously,  willfully  and  of  his  malice 
aforethought,  did  discharge  and  shoot  off,  to,  against  and 
upon  the  said  Philip  Barton  Key;  and  that  the  said  Daniel 
E.  Sickles,  with  the  leaden  bullet  aforesaid,  out  of  the  pistol 
aforesaid,  then  and  there,  by  force  of  the  gunpowder  afore- 
said, by  the  said  Daniel  £.  Sickles,  discharged  and  shot  ofif 
as  aforesaid,  then  and  there  feloniously,  willfully  and  of  his 
malice  aforethought,  did  strike  and  penetrate  and  wound  him, 
the  said  Philip  Barton  Key,  in  and  upon  the  left  side  of  him, 
the  said  Philip  Barton  Key,  a  little  below  the  tenth  rib  of 
him,  the  said  Philip  Barton  Key,  giving  to  him,  the  said 
Philip  Barton  Key,  then  and  there,  with  the  leaden  bullet 
aforesaid,  so  as  aforesaid  discharged  and  shot  out  of  the  said 
pistol  as  aforesaid  by  the  said  Daniel  E.  Sickles,  in  and 
upon  the  leftside  of  him,  the  said  Philip  Barton  Key,  a  little 
below  the  tenth  rib  of  him,  the  said  Philip  Barton  Key,  one 
mortal  wound  of  the  depth  of  ten  inches  and  of  the  breadth 
pf  half  an  inch;  of  which  said  mortal  wound  he,  the  said 
Philip  Barton  Key,  then  and  there  instantly  died.  And  so 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Daniel  E.  Sickles,  him,  the  said  Philip  Barton  Key, 
in  manner  and  form  and  by  the  means  aforesaid,  then  and 
there  feloniously,  willfully  and  of  his  malice  aforethought, 
did  kill  and  murder,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  govern- 
ment of  the  United  States. 

Robert  Ould,  Attorney  for  United  States. 

The  indictment  having  been  read,  the  prosecution  opened 
the  case  for  the  United  States.  After  the  opening  by  Mr. 
Ould,  the  judge  stated  that  it  had  been  the  practice  in  this 
Court  for  the  defence. to  follow  the  prosecution  in  opening, 
prior  to  entering  upon  the  testimony.  If  the  defence,  how- 
ever, preferred  to  reserve  their  opening,  they  were  entitled  to 
do  so. 
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Mr.  Brady,  for  the  defence,  stated  that  they  preferred  to 
open  to  the  jury  after  the  evidence  for  the  United  States 
should  be  given. 

The  witnesses  for  the  prosecution  were  then  called  by  the 
clerk.  On  the  close  of  the  testimony  on  the  part  of  the  prose- 
cution the  jury  was  addressed  by  John  Graham,  Esq.,  for  the 
defence.  On  his  completion  the  witnesses  on  the  part  of  the 
defence  were  examined.  After  the  testimony  on  both  sides 
were  given,  the  prosecuting  attorney,  Mr.  Carlisle,  proceeded 
to  read  the  instructions,  which,  as  prepared  by  the  District 
Attorney  and  copied  from  the  instructions  given  by  the  Court 
in  the  case  of  Day : 

I .  If  the  jury  believe  from  the  evidence  that  the  deceased 
was  killed  by  the  prisoner  by  means  of  a  leaden  bullet  dis- 
charged from  a  pistol,  such  killing  implies  malice  in  law,  and 
is  murder.  2.  That  the  burden  of  rebutting  the  presumption 
of  malice  by  showing  circumstances  of  alleviation,  excuse  or 
justification  rests  on  the  prisoner.  3.  And  it  is  incumbent  on 
him  to  make  out  such  circumstances  to  the  satisfaction  of  the 
jury,  unless  they  arise  out  of  the  evidence  produced  against 
him.  4.  That  every  person  is  presumed  to  be  of  sound  mind 
until  the  contrary  is  proved,  and  the  burden  of  rebutting  this 
presumption  rests  on  the  prisoner,  with  the  addition  of  the 
following: 

5.  If  the  jury  believe  from  the  evidence  that  the  deceased, 
previous  to  the  day  of  his  death,  had  adulterous  intercourse 
with  the  wife  of  the  prisoner,  and  further  that  the  deceased 
on  the  day  of  his  death,  shortly  before  the  prisoner  left  his 
house,  made  signals,  inviting  to  a  further  act  or  acts  of  adul- 
tery, which  said  signals,  or  a  portion  of  them,  were  seen  by 
the  prisoner;  and  that  influenced  by  such  provocation,  the 
prisoner  took  the  life  of  the  deceased,  such  provocation  docs 
not  justify  the  act  or  reduce  such  killing  from  murder  to  man- 
slaughter. 

Mr.  Brady  then  proceeded  to  read  the  instructions  asked 
by  the  defence. 

ist.  There  is  no  presumption  of  malice  in  this  case,  if 
any  proof  of  "alleviation,  excuse  or  justification"  arises  out 
of  the  evidence  for  the  prosecution.     State  vs,  John,  3  Jones 
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366;  McDaniel  vs.  State,  8  Smead  and  Marshall  401;  Day's 
Case,  (17  of  pamphlet.) 

2nd.  The  existence  of  malice  is  not  presumable  in 
this  case,  if  on  any  rational  theory,  consistent  with  all  the 
evidence,  the  homicide  was  either  justifiable  or  excusable, 
or  an  act  of  manslaughter.  State  vs.  John  3  Jones  366: 
McDaniel  t'^.  State,  8  Smead  and  Marshall  401;  United  States 
vs.  Mingo  2  Curtis  C.  C.  i  ;  Commonwealth  vs.  York; 
2  Bennett  &  Heard,  Leading  Criminal  Cases  505. 

3rd.  If  on  the  whole  evidence  presented  by  the  prosecu- 
tion there  is  any  rational  hypothesis,  consistent  with  the  con- 
clusion that  the  homicide  was  justifiable  or  excusable,  the 
defendant  cannot  be  convicted. 

4th.  If  the  jury  believe  that  Mr.  Sickles,  when  the 
homicide  occurred,  intended  to  kill  Mr.  Key,  he  cannot  be  con- 
victed of  manslaughter. 

5th.  It  is  for  the  jury  to  determine,  under  all  the  circum- 
stances of  the  case,  whether  the  act  charged  upon  Mr.  Sickles 
is  murder  or  justifiable  homicide.  Ryan's  Case  2  Wheeler 
Criminal  Cases  54. 

6th.  If  the  jury  find  that  Mr.  Sickles  killed  Mr.  Key 
while  the  latter  was  in  criminal  intercourse  with  .the  wife  of 
the  former,  Mr.  Sickles  cannot  be  convicted  of  either  murder 
or  mahslaughter. 

7th.  If  fi-om  the  whole  evidence  the  jury  believe  that 
Mr.  Sickles  committed  the  act,  but  at  the  time  of  doing  so  was 
under  the  influence  of  a  diseased  mind,  and  was  really  uncon- 
scious that  he  was  committing  a  crime,  he  is  not  in  law  guilty 
of  murder.     Day's  case  (pamphlet  page  9.) 

8th.  If  the  jury  believe  from  any  pre-disposed  cause  the 
prisoner's  mind  was  impaired,  and  at  the  time  of  killing  Mr. 
Key  he  became,  or  was  mentally  incapable  of  governing  him- 
self in  reference  to  Mr.  Key  as  the  debauchee  of  his  wife,  and 
at  the  time  of  committing  said  act  by  reason  of  such  cause, 
unconscious  that  he  was  committing  a  crime  as  to  said  Mr.  Key, 
he  is  not  guilty  ofany  offence  whatever.  Day's  case  (pamph- 
let page  17.) 

9th.  It  is  for  the  jury  to  say  what  was  the  state  of  the 
prisoner's  mind  as  to  the  capacity  to  decide  upon  the  crimin- 
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ality  of  the  particular  act  in  question — the  homicide  at  the 
moment  it  occurred^  and  what  was  the  condition  of  the  parties 
respectively,  as  to  being  armed  or  not  at  the  same  moment. 

These  are  open  questions  for  the  jury,  as  are  any  other 
questions  which  may  arise  upon  the  consideration  of  the 
evidence,  the  whole  of  which  is  to  be  taken  into  view  by  the 
jury.    Jarboe's  case  (pamphlet,  page  20). 

loth.  The  I2CW  does  not  require  that  the  insanity,  which 
absolves  from  crime,  should  exist  for  any  definite  period,  but 
only  that  it  exists  at  the  moment  when  the  act  occurred  with 
which  the  accused  stands  charged. 

I  ith.  If  the  jury  have  any  doubt  as  to  the  case,  either  in 
reference  to  the  homicide  or  the  question  of  sanity,  Mr. 
Sickles  should  be  acquitted. 

Mr.  Carlisle  stated  the  grounds  on  what  he  thought  the 
instructions  asked  by  the  prosecution  should  be  granted;  and 
those  asked  by  the  defence,  or  some  of  them,  should  be 
rejected. 

After  summing  up  of  the  case  on  the  part  of  the  defence 
by  Mr.  Stanton,  Mr.  Brady  proceeded  to  argue  the  instruction 
on  behalf  of  the  defence. 

Mr.  Ould,  the  District  Attorney,  made  the  closing  argu- 
ment on  the  evidence,  and  the  instructions  prayed  for  by  the 
prosecution  and  the  defence.  On  its  completion  the  judge 
addressed  the  jury  as  follows: 

Gentlemen  of  the  jury: — The  Court  is  asked  to  give  to  the 
jury  certain  instructions,  whether  on  the  part  of  the  United 
States  or  on  the  part  of  the  defence.  The  first  instructions 
asked  for  by  the  United  States  embodies  the  law  of  the  case 
on  the  particular  branch  of  it  to  which  it  relates,  and  is 
granted  with  some  expllanation  as  to  insanity,  with  a  reference 
to  which  the  prayer  closes.  A  great  English  judge  has  said 
on  the  trial  of  Oxford,  who  shot  at  the  Queen  of  England,  9 
Car.  &  Paines,  583,  **  That  if  the  prisoner  was  laboring  under 
some  controlling  disease,  which  was  in  truth  the  acting  power 
within  him  which  he  could  not  resist,  then  he  will  not  be 
responsible,"  And  again,  **  The  question  is  whether  he  was 
laboring  under  that  species  of  insanity  which  satisfies  you 
that  he  was  quite  unaware  of  the  nature,  character  and  con- 
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sequence  of  the  act  he  was  committing;  or  in  other  words, 
whether  he  was  under  the  influence  of  a  diseased  mind  and 
was  really  unconscious  at  the  time  he  was  committing  the  act 
that  that  was  a  crime.  A  man  is  not  to  be  excused  from 
responsibility  if  he  has  capacity  and  reason  sufficient  to  enable 
him  to  distinguish  between  right  and  wrong  as  to  the  particu- 
lar act  he  is  doing,  a  knowledge  and  consciousness  that  the 
act  he  is  doing  is  wrong  and  criminal  and  will  subject  him  to 
punishment.  In  order  to  be  responsible  he  must  have  suffi- 
cient power  of  memory  to  recollect  the  relation  to  which  he 
stands  to  others,  and  in  which  others  stand  to  him;  that  the 
act  he  is  doing  is  contrary  to  the  plain  dictates  of  justice  and 
right,  injurious  to  others,  and  a  violation  of  the  dictates  of 
duty.  On  the  contrary,  although  he  may  be  laboring  under 
a  partial  insanity,  if  he  still  understands  the  nature  and  char- 
acter of  his  act  and  its  consequences;  if  he  has  knowledge 
that  it  is  wrong  and  criminal,  and  a  mental  power  sufficient 
to  apply  that  knowledge  to  his  own  case,  and  to  know  if  he 
does  the  act  he  will  do  wrong  and  receive  the  punishment, 
such  partial  insanity  is  not  sufficient  to  exempt  him  from 
responsibility  for  criminal  acts.'*    7  Metcalf  500,  501  and  503.  ^ 

The  second  and  third  instructions  asked  for  by  the 
United  States  are  granted. 

The  fourth  instruction  is  answered  by  prayer  eleven  of 
the  defence. 

The  fifth  instruction  asked  for  by  the  United  States  the 
Court  thinks  is  the  law,  and  grants  the  instruction. 

Now  we  come  to  those  asked  on  the  part  of  the  defence, 
the  first  of  which  is  in  these  words:  **  There  is  no  presump- 
tion of  malice  in  this  case  if  any  proof  of  alleviation,  excuse 
or  justification  arise  out  of  the  evidence  for  the  prosecution." 
There  is,  gentlemen,  a  legal  presumption  of  malice  in  every 
deliberate  killing,  and  the  burden  of  repelling  it  is  on  the 
slayer,  unless  evidence  of  alleviation,  mitigation,  excuse  or 
justification  arise  out  of  the  evidence  adduced  against  him. 
The  alleviation,  mitigation,  excuse  or  justiQcation  must  be 
such  as  the  law  prescribes,  and  within  the  limits  already  laid 
down  in  the  instructions  given  to  you. 

1  Commonwealth  vs,  Rogers. 


r' 
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In  regard  to  the  second  instruction  asked  for  by  the 
defence,  I  would  say:  The  answer  to  the  first  prayer  will 
be  taken  in  connection  with  my  response  to  prayer  number 
two:  **  If  upon  any  course  of  reasoning  consistent  with  all  the 
evidence  **  and  the  law  as  laid  down  to  you  by  the  Court,  and 
the  rules  by  which  it  is  ascertained  what  is  legal  provocation, 
what  is  justification  or  excuse,  you  should  come  to  the  con- 
clusion that  there  was  such  justification  or  excuse,  or  that  the 
homicide  was  manslaughter,  then  the  presumption  of  malice 
which  the  very  killing  of  a  human  being  involves,  is  met. 
You  recollect  that  manslaughter  is  the  killing  of  a  man  with- 
out malice. 

The  third  prayer  on  the  part  of  the  defence  is  answered 
in  the  same  manner  as  prayer  number  two. 

The  fourth  prayer  the  Court  declines  to  grant;  man- 
slaughter may  exist,  and  most  frequently  does,  where  the 
slayer  intended  to  destroy  life,  but  under  circumstances  which 
reduce  the  offence. 

The  fifth  prayer  cannot  be  granted,  as  to  the  jury  belongs 
the  decision  of  matters  of  fact,  and  to  the  Court  the  decision 
of  matters  of  law,  which  it  is  the  duty  of  the  jury  to  receive 
from  the  Court;  and  from  the  evidence  and  the  law  applied  to 
the  facts  it  is  the  province  and  legal  right  of  the  jury  to 
return  a  guilty  or  not  guilty  of  murder  or  manslaughter. 

In  regard  to  the  sixth  instruction  for  the  defence  I  would 
remark :  If  this  prayer  refers  to  actual  (existing  at  the  moment) 
adulterous  intercourse  with  the  wife  of  the  prisoner,  the  slay- 
ing of  the  deceased  would  be  manslaughter;  and  by  existing 
adultery  I  do  not  mean  that  the  prisoner  stood  by  and  wit- 
nessed the  act  of  adultery  progressing,  for  it  is  easy  to  sup- 
pose the  actual  fact  to  be  established  simultaneously  with  the 
killing  by  other  evidence,  in  perfect  consistence  with  the  law; 
if,  for  instance,  the  husband  saw  the  adulterer  leave  the  bed 
of  the  wife,  or  shot  him  while  trying  to  escape  from  the  cham- 
ber. If,  however,  a  day  or  half  a  day  intervened  between 
the  conviction  of  the  husband  of  the  guilt  of  his  wife  and  the 
deceased,  and  after  the  lapse  of  such  time  the  husband  take 
the  life  of  the  deceased,  the  law  considers  that  it  was  done 
deliberately,  and  declares  that  it  is  murder. 
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The  seventh  and  eighth  instructions  can  be  answered 

together.     They  are  granted. 

In  reply  to   the   ninth   instruction  the   Court  responds 

thus: 

**It  is  for  the  jury  to  say  what   was   the   state  of  Mr. 

Sickle's  mind  as  to  his  capacity  to  decide  upon  the  criminality 
of  the  homicide,  receiving  the  law  as  given  to  them  in  rela- 
tion to  the  degree  of  insanity,  whether  it  will,  or  not,  excuse 
they  (the  jury)  finding  the  fact  of  the  existence  or  non-exist- 
ence of  such  degree  of  insanity.'*  The  gist  of  this  prayer  is 
**what  was  the  condition  of  the  parties  respectively  as  to  being 
armed  or  not  at  the  same  moment,**  so  much  of  the  instruc- 
tion as  I  have  now  read  I  grant  without  qualification. 

The  tenth  prayer  reads  thus:     **The  law  does  not  require 
^  that  the  insanity,  which  absorbs  from  crime  should  exist  for 

any  definite  period,  but  only  that  it  exists  at  the  moment 
when  the  act  occurred,  with  which  the  accused  stands 
charged." 

That  instruction  is  granted.  The  time  when  the  insanity 
is  to  operate  is  the  moment  when  the  crime  charged  upon  the 
party  was  committed,  if  committed  at  all. 

The  eleventh  and  last  instruction  asked  reads  this  way: 

'*If  the  jury  have  any  doubt  as  to  the  case  either  in 
reference  to  the  homicide  or  the  question  of  insanity,  Mr. 
Sickles  should  be  acquitted.**  This  instruction,  as  I  men- 
tibned  in  referring  to  prayer  four  of  the  United  States  will  be 
answered  in  conjunction  with  it. 

It  does  not  appear  to  be  questioned  that  if  a  doubt  is 
entertained  by  the  jury,  the  prisoner  is  to  have  the  benefit  of 
it.  As  to  the  sanity  or  insanity  of  the  prisoner  at  the  moment 
when  he  committed  the  act  charged,  it  is  argued  by  the 
United  States  that  every  man  being  presumed  to  be  sane,  the 
presumption  must  be  overcome  by  evidence  .satisfactory  to 
the  jury  that  he  was  insane  when  the  deed  was  done. 

This  is  not  the  first  time  this  inquiry  has  engaged  my 
attention.  The  point  was  made  and  decided  at  the  June  Term, 
1 858, in  the  case  of  the  United  States  z^j.DivilinSjWhen  the  Court 
gave  the  following  opinion,  which  I  read  from  my  notes  of 
the  trial.     The  prayer  is  based  on  the  idea  that  the  jury  must 
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be  satisfied  beyond  all  reasonable  doubt  of  the  insanity  of  the 
party  for  whom  the  defence  is  set  up,  precisely  as  the  United 
States  is  bound  to  prove  the  guilt  of  a  defendant  to  warrant  a 
conviction.  I  am  well  aware,  and  it  has  appeared  on  this 
.  argument,  that  it  has  been  held  by  a  Court  of  high  rank  and 
reputation,  that  there  must  be  a  preponderance  of  evidence  in 
favor  of  the  defence  of  insanity  to  overcome  the  presumption 
of  law  that  every  killing  is  murder;  and  that  the  same  Court 
has  said  that  if  there  is  an  equilibrium,  including,  I  suppose, 
the  presumption  mentioned  of  evidence,  the  presumption  of  the 
defendant's  innocence  makes  the  preponderance  in  his  favor. 

Whether  a  man  is  insane  or  not  is  a  matter  of  fact.  What 
degree  of  insanity  will  relieve  him  from  responsibility  is  a 
matter  of  law,  the  jury  finding  the  fact  of  the  degree  too. 
Under  the  instructions  of  the  Court  murder  can  be  only  com- 
mitted by  a  sane  man.  Everybody  is  presumed  to  be  sane 
who  is  charged  with  a  crime,  but  when  evidence  is  adduced 
that  a  prisoner  is  insane,  and  conflicting  testimony  makes  a 
question  for  the  jury,  they  are  to  decide  it  like  any  other 
matter  of  fact;  and  if  they  should  say  or  conclude  that  there 
is  uncertainty,  that  tjiey  cannot  determine  whether  the  defend- 
ant was  or  is  not  so  insane,  as  to  protect  him,  how  can  they 
render  a  verdict  that  a  sane  man  perpetrated  the  crime  and 
that  no  other  can? 

Nor  is  this  plain  view  of  the  question  unsupported  by 
authority  In  the  case  of  the  Queen  vs.  Ley,  in  1840  Lewins 
C.  C.  239,  on  a  preliminary  trial  to  ascertain  whether  a 
defendant  was  sufficiently  sane  to  go  before  a  petit  jury  on  an 
indictment,  Hullock  B.  said  to  the  jury:  *'  If  there  be  a  doubt 
as  to  the  prisoner's  sanity,  and  the  surgeon  says  it  is  doubtful, 
you  cannot  say  he  is  in  a  fit  state  to  be  put  on  trial."  This 
opinion  was  approved  in  the  People  vs.  Freeman  4  Denio  9. 
This  is  a  strong  case,  for  the  witness  did  not  say  the  prisoner 
was  insane,  but  only  that  it  was  doubtful  whether  it  was  so  or 
not.  The  humane,  and  I  will  add,  just  doctrine,  that  a  reason- 
able doubt  should  avail  a  prisoner,  belongs  to  a  defence  of 
insanity,  as  much,  in  my  opinion,  as  to  any  other  matter  of 
fact.    I  believe,  gentlemen,  that  that  answers  all  the  questions. 
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On  the  completion  of  the  judge's  charge  the  indictment 
was  handed  to  the  jury.  The  jury  retired,  and  after  an 
absence  of  a  little  over  an  hour  they  entered  the  Court,  and 
their  finding  as  stated  by  their  foreman  was  **not  guilty," 
whereupon  the  Court  ordered  the  prisoner  discharged  fi^m' 
custody. 


OF    CASES 

DBCIDBD  IN  THB 

Circuib  Courb  of  bl)e  Disbricb  of  Colun)bia 

FOR  THB 

COUNTY   OP  WASHINGTON. 

MAY  TERM,  1859. 

Jambs  Duni«op,  Chief  Judge;  Jambs  S.  Morsbi«i«  and 
Wii«i,iAM  M.  Mbrrick,  Associate  Judges. 


lyUCY  M.  Darrell 

VS. 

Wawbr  T.  Brooke. 
At  lyAw.    Decided  May  31st,  1859. 

Issue  from  the  Orphatis'  Court, 

It  is  not  necessary  to  the  validity  and  according  to  his  dictation,  he 

of    a   will   of  personal  property  being  then  of  sound  and  dispos- 

that  it  should  have  a  date,  or  that  ing  mind,  and  capable  of  execut- 

itshould  be  in  the  handwriting  of  ing   a    valid    deed    or    contract, 

the  testator  or  signed  by  him,  or  which  the  Court  held  was  a  ques- 

have  any  subscribing  witness;  pro-  tion  for  the  jury  to  decide, 
vided  it  was  drawn  at  his  request 

Messrs.  Kendall,  Davidge  and  Booker  for  the  pro- 
pounder. 

Messrs.  Bradley,  Carlisle  and  Maury  for  the  caveator. 

Issue  from  the  Orphans'  Court  as  to  the  validity  of  a 
paper  purporting  to  be  the  last  will  and  testament  of  the  late 
Benjamin  E.  Brooke,  of  the  Marine  Corps. 

Petition  of  Lucy  M.  Darrell. 
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That  whereas  her  uncle,  the  late  Captain  Benjamin  E. 
Brooke,  United  States  Marine  Corps,  recently  deceased,  leav- 
ing an  instrument  in  the  nature  of  a  last  will  and  testament, 
which  testamentary  paper  is  here  shown  to  the  Court,  and 
which  she,  the  said  I^ucy  M.  Darrell,  is  made  the  legatee  of 
her  said  uncle,  she  therefore  prays  this  honorable  Court  to 
place  the  said  testamentary  paper  upon  file,  and  to  afford  her 
further  time  to  procure  the  attendance  of  her  witnesses  for  the 
purpose  of  fully  establishing  the  validity  of  said  testamen- 
tary paper. 

Also  that  Walter  T.  Brooke,  as  next  of  kin,  be  summoned 
to  show  cause,  if  any  he  has,  why  this  petition  should  not  be 
granted,  &c. 

Answer  of  Walter  T.  Brooke: 

That  the  paper  referred  to  in  the  petition  (of  Lucy  M. 
Darrell)  is  not  the  last  will  and  testament  of  the  late  Benjamin 
£.  Brooke,  and  is  not  an  instrument  in  the  nature  of  a  last 
will  and  testament  of  the  said  Benjamin  K.  Brooke,  and  is 
not  a  testamentary  paper,  or  any  paper  whatever  of  the  said 
Benjamin  E.  Brooke. 

That  he  objects;  that  the  said  paper  ought  not  to  be 
admitted  to  probate,  and  he  prays  that  an  issue  or  issues  in 
the  premises  may  be  framed  and  sent  to  the  Circuit  Court  to 
be  tried,  &c. 

Issue: 

**  Whether  the  paper  writing  propounded  by  the  said  Lucy 
M.  Darrell  be  the  last  will  and  testament  of  the  said  Benja- 
min E.  Brooke,  deceased.*' 

The  words  of  the  will  are  as  follows: 

**To  Wm.  S.  Darrell,  clerk  in  the  General  Post  OflSce, 
Washington,  D.  C,  for  Lucy  Martha  Darrell,  his  daughter, 
to  whom  I  wish  all  my  effects  to  be  given,  except  my  gold 
watch,  which  is  to  go  to  my  brother  Walter  T.  Brooke,  clerk 
in  the  General  Land  Office,  Washington,  D.  C.*' 

It  was  not  written  bj-  the  testator,  nor  signed  or  sealed 
by  him,  nor  was  it  witnessed. 

The  Court  decided: 

I .  That  it  is  not  necessary  to  the  validity  of  a  will  of 
personal  property  that  it  should  have  any  date;  that  it  should 
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be  in  the  handwriting  of  the  testator,  or  signed  by  him,  or 
have  any  subscribing  witnesses,  provided  it  was  drawn  at  his 
request,  and  according  to  his  dictation,  he  being  then  of  sound 
and  disposing  mind,  and  capable  of  executing  a  valid  deed  or 
contract,  and  that  it  had  not  been  revoked. 

2.  That  if  the  decedent  was  a  lunatic,  having  lucid  in- 
tervals, and  the  will  was  mada  during  a  lucid  interval,  it  was 
valid. 

3.  That  if,  at  a  time  subsequent  to  the  making  of  such 
will,  the  testator,  being  then  of  sound  and  disposing  mind, 
&c.,  referred  to  and  described  it  as  his  last  will  and  testament, 
and  it  had  not  been  revoked,  he  thereby  adopted  it  as  his  last 
will  and  testament,  and  this  adopiioji  made  it  his  last  will  and 
testament;  provided,  that  at  the  time  of  the  adoption  he  was 
of  such  sound  and  disposing  mind,  &c.,  whether  or  not  he 
was  of  sound  and  disposing  mind,  &c,,  when  the  paper  pur- 
porting to  be  a  will  was  originally  made. 

4.  That  if  the  will  is  consonant  to  the  testator's  declara- 
tions, conduct  and  feelings  towards  the  person  in  whose  favor 
it  was  made  (his  niece)  and  towards  the  objector  (his  brother) 
such  consonance  is  entitled  to  weight  with  the  jury  in  deter- 
mining whether  it  was  made  in  a  lucid  interval,  &c. 

5.  That  if  the  testator,  for  some  time  before  the  making 
of  the  will,  had  been  subject  to  a  bodily  disease,  attended  by 
great  depression  of  spirits,  causing  particular  hallucinations  of 
mind  amounting  to  morbid  delusion  on  those  subjects,  but 
that  on  all  other  subjects  the  testator  was  entirely  sane,  and 
that  the  will  had  no  connection  with  such  morbid  delusion, 
then  it  is  a  question  for  the  jury,  whether  or  not,  under  all  the 
facts  and  circumstances  in  evidence  in  the  cause  the  testator 
was  of  sound  and  disposing  mind  and  capable  of  executing  a 
valid  deed  or  contract. 

The  verdict  of  the  jury  was  that  the  paper  was  the  last 
will  and  testament  of  the  testator. 


REPORTS  'OF    CASES 

DBCIDBD  IN  THB 

Circuib  Court!  of  bl)^  Dia;bricb  of  CoIun)tia, 

FOR  THB 

COUNTY   OF   WASHINGTON. 

OCTOBER  TERM,  1859. 

Jambs  Duni«op,  Chief  Judge;  Jambs  S.  Morsbli.  and 
Wii^i^lAM  M.  MBRRICK,  Associate  Judges. 


The  United  States  ex,  reL  Charles  L.  Jones 

William  Seldon,  Marshal  of  the  District  of  Columbia. 
At  Law.    Decided  December  12,  1859. 

For  a    Writ  of  Mandamus  to  command  the  Marshal  to  pay  the 

petitioner  witness  fees. 

A  writ  of    mandamus  will  4^  will  it  be  the  case  when  the  judge 

refused  to  command  the  Marshal  of  the  Criminal  Court  decides  the 

of  the  District  of  Columbia  to  pay  petitioner  is  not  entitled  to    the 

the  petitioner,  an  attorney  of  this  same. 
Court,  witness    fees.     Especially 

Petitioner  in  person. 

Respondent  in  person. 

The  petition  in  substance  says: 

That  he  was  duly  summoned  as  a  witness  for  the  United 
States  in  the  Criminal  Court  of  the  District  of  Columbia. 
That  he  attended  as  such  witness  for  nine  days.  That  he 
exhibited  to  the  Marshal  of  the  District  of  Columbia  a  certifi- 
cate of  the  clerk  of  the  said  Court  proving  such  attendance. 
That  the  said  Marshal  has  received  from  the  Treasury'  of  the 
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United  States  a  sum  of  money  for  the  payment  of  the  fees 
allowed  to  witnesses  and  persons  attending  the  said  term  of 
said  Court,  and  has  money  in  his  hands  applicable  to  the  pay- 
ment of  his  demands,  but  he,  the  Marshal,  says  that  he  is 
advised  that  your  petitioner  is  not  entitled  to  receive  the  fees 
because  he  was,  during  the  time  of  his  attendance,  a  member 
of  the  bar  of  said  Court,  and  for  this  reason  alone  refuses  to 
pay  said  fees. 

Wherefore,  and  for  as  much  as  the  said  Marshal  is  a  mere 
ministerial  officer,  and  the  duty  of  paying  is  purely  a  min- 
isterial act,  and  as  your  petition  has  no  other  remedy,  prays 
the  Court  to  grant  the  United  States  writ  of  mandamus,  &c., 
commanding  him  to  pay  to  him  according  to  law  the  full 
amount  of  his  demand,  &c.  ^ 

The  answer  of  the  respondent: 

That  he  is  the  Marshal,  and  that  proper  and  sufficient 
funds  have  been  placed  in  his  hands  to  defray  the  necessary 
and  proper  expenses  of  criminal  justice  here.  He  admits 
that  the  petitioner  attended  as  a  witness  in  the  trial  of  Daniel 
K.  Sickles.  He  refused  to  make  payment,  not  upon  his  own 
judgment,  but  upon  that  of  the  Hon.  W.  Hartley  Crawford, 
sole  Judge  of  the  Criminal  Court  in  which  the  witness 
attended.  Whether  the  opinion  of  the  learned  Judge  against 
the  legality  of  the  petitioner's  demand  was  founded  wholly  or 
in  part  upon  the  law  of  Congress  of  1806  (11  statute  at  large 
50)  this  respondent  cannot  say;  but  believes,  and  therefore 
states,  that  his  honor  drew  a  distinction  between  attorneys 
who  had  become  nominal  practitioners  and  seldom  in 
Court  and  lawyers  like  the  petitioner,  who  regularly 
attend  the  bar;  deeming  it  proper  to  allow  witness  fees 
to  the  former,  on  the  ground  that  they  were  taken  from 
their  pursuits,  and  ought  to  be  paid  for  the  value  of  their 
time;  but  to  refuse  fees  to  the  latter,  who  would  be  in  Court 
whether  brought  there  by  summons  or  not.  The  learned 
Judge  placed  the  regular  attendant  at  the  bar  upon  the  footing 
of  public  officers,  who  were,  he  stated,  no  better  entitled  to 
witness  fees  than  the  clerk,  the  Marshal  or  the  bailiffs,  none 
of  whom  could  receive  such  fees. 
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Whether  the  distinction  taken  by  the  learned  Judge  be 
correct  or  not,  it  was  not  the  province  of  this  respondent  to 
doubt,  since  he  is  himself  but  a  ministerial  servant  of  the 
Court  and  in  duty  bound  to  respect  the  Judges. 

In  cases  like  the  present  there  is  an  obvious  necessity  to 
conform  to  the  construction  which  the  Judge  places  upon  the 
disbursement  of  public  money  in  the  Marshal's  hands;  for  the 
Judge  under  the  laws  is  required  to  examine  each  item  of 
account  which  the  Marshal  renders  and  without  the  approval 
of  his  honor,  the  accounting  oflScers  of  the  Treasury  will  allow 
the  Marshal  no  credit  whatever. 

Now  the  petitioner  is  a  gentleman  of  learning  and  liber- 
ality, and  cannot  expect  the  Marshal  to  make  payment  and 
present  vouchers  for  which  he  can  obtain  no  credit  at  the 
Treasury,  and  therefore  without  the  intervention  of  a  superior 
power,  policy  and  duty  require  this  respondent  to  acquiesce 
in  the  declared  judgment  of  the  learned  Judge. 

Having  made  answer,  the  respondent  submits  the  matter 
to  the  Honorable  Judges,  and  will  respect  any  decision 
which  they  shall  think  proper  to  render. 

Motion  for  mandamus  refused. 


Mary  A.  and  Michael  P.  Wilson 

vs, 

Marion  M.  Taylor,  Administrator  de  bonis  non  of  thb 

Estate  of  George  B.  Scott,  Deceased. 

Orphans'  Court.  William  F.  Purcell,  Judge. 

Decided  December  20,  1859. 

Rule  to  show  Cause. 

An  administrator  cannot  acquire      The  property  must  be  sold  and 
the  title  to  the  property  of  the      accounted  for  by  him. 
deceased    by    paying    his    debts. 

A  summons  was  served  on  the  administrator  to  show 
cause  why  he  does  not  distribute  the  balance  in  his  hands  as 
administrator  de  bonis  non  of  Geo.  6.  Scott,  deceased. 


r 
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Opinion  of  the  Court: 

M.  M.  Taylor  qualified  as  administrator  of  George  B. 
Scott,  deceased,  and  returned  an  inventory  of  the  personal 
estate,  being  slaves  and  other  perishable  property,  and  6e  is 
duly  charged  with  the  same. 

Subsequently  he  credits  himself  before  the  Register,  who 
is  also  regarded  as  Auditor  of  this  Court,  and  stated  his  account 
in  the  usual  mode,  with  sundry  debts  paid  by  him  against  the 
estate,  and  then  charges  himself,  in  his  own  account  as  guar- 
dian, with  the  balance,  being  the  diflference  between  said 
inventory  and  debts  by  him  paid,  no  previous  order  of  pubr 
lication  for  a  final  settlement  asked  or  obtained  from  the  Court 
by  Taylor,  the  administrator.  At  the  time  said  settlement 
was  made  the  distributees  were  minors  and  females  who  hs^e 
since  married  the  petitioners. 

It  is  a  strange  idea  that  an  administrator,  except  by 
coilsent  of  parties,  becomes  the  owner  of  perishable  property 
because  he  charges  himself  with  an  inventory  which  the  law 
of  1798  imperatively  requires  him  to  do,  for  the  information 
of  the  Court,  heirs  and  creditors,  b^ause  he  has  paid  debts 
to  that  amount. 

There  are  but  two  modes  of  disposing  of  the  property  of 
intestates:  One  by  a  proper  sale  previously  ordered  and 
directed  by  the  Court,  when  the  property  is  incapable  of 
division  or  for  the  payment  of  debts.  An  executor  or  admin- 
istrator cannot  buy  at  his  own  sale.  See  Conway  vs.  Green 
I  Harris  and  Johnson  151;  Davis  vs.  Simpson  5  Harris  and 
Johnson  147;-  Seagslach  vs.  Harris  4  Harris  and  Johnson  67. 

The  account  in  this  case  must  be  reformed  in  the  follow- 
ing manner:  A  public  sale  of  the  perishable  property  must 
be  made  by  the  administrator  after  giving  at  least  three  in- 
sertions in  some  newspaper  of  the  time  and  place  of  sale,  pub- 
lished in  the  city  daily  on  a  credit  of  sixty  days  for  bonds 
with  approved  security  for  sums  over  $5,  and  all  sums  of  $5 
and  under  cash.  When  the  amount  of  sale  is  collected,  re- 
turned approved  and  stated  by  the  Register  a  publication  to 
creditors  and  heirs  for  a  final  settlement  must  be  made. 

The  administrator  is  to  be  charged  with  hire  at  $150  per 
annum;  that  being  the  amount  he  charged  himself  with  the 
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first  year,  for  the  two  slaves  embraced  in  the  inventory.  See 
Hall  vs.  Griffith  2  Harris  and  Johnson  453;  Hazlett  vs.  Glenn 
7  Harris  and  Johnson  17. 

When  the  above  orders  are  completed  the  Court  will 
order  the  amount,  after  the  payment  of  debts  and  proper  ex- 
penses, to  be  paid  to  the  distributees;  as  the  relation  of  guar- 
dian and  ward  ceased  on  the  marriage  of  the  minors  with  the 
petitioners.      See  Wilson  w.  Boyle  i  Harris  and  Johnson  207. 
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REPORTS    OF    CASES 

DBCIDBD  IN  THB 

Circiiib  Courb  of  blje  Disbricb  of  Colun)l)ia 

FOR  THE 

COUNTY  OF  WASHINGTON. 

JANUARY  TERM,  i860. 

Jambs  Duni^op,  Chief  Judge;  Jambs  S.  Moksbi«i«  and 
Wii^LiAM  M.  Mbrrick,  Associate  Judges. 


The  United  States 

vs. 

Horatio  H.  Merryman. 

At  Law.    Decided  February  8,  i860. 

J^u/e  to  show  cause  why  he  should  not  be  removed  from  his  office 

as  County  Constable, 

A  constable  who  uses  a  criminal  ing  unlawful  possession  of  prop- 
process  behind  which  to  enter  erty  held  lawfully  as  a  pledge  for 
forcibly  a  man's  premises,  osten-  a  debt,  prostitutes  the  law  to  the 
sibly  to  serve  a  civil  warrant  for  basest  purposes,  and  will  l)e  db- 
debt,  and  for  the  purpose  of  tak-  missed  from  office. 

District  Attorney  Ould  for  the  United  States. 

Mr.  Stone  for  the  defendant. 

It  appeared  in  evidence  that  Joseph  Sweggert  sent  a  cart 
to  a  colored  man  named  Rogers  to  be  mended.  When  com- 
plete Sweggert  called  on  Rogers  and  informed  him  that  he 
could  not  use  the  cart  for  some  time,  and  Rogers  told  him  to 
take  it  away,  which  he  did,  and  placed  it  on  an  open  lot 
immediately  in  rear  of  Rogers'  shop.     The  repairs  on  the 
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cart  came  to  $17.00,  and  Sweggert  paid  $10.00  in  cash  on  it 
and  $5.32  in  lumber,  which  lumber  was  afterwards  refused  as 
part  payment.  Sweggert  then  went  up  the  country  to  do  some 
hauling,  and  when  he  got  back  to  Georgetown  by  the  canal 
he  sent  his  sons  to  Rogers  for  the  cart  to  take  his  baggage 
home  in.  Rogers  would  not  give  it  up,  alleging  it  was  not 
paid  for,  and  took  the  screws  (nuts)  from  the  axle  so  that 
they  could  not  take  it  away.  When  Sweggert  got  home  he 
tried  to  get  the  cart  and  settle  up  with  Rogers,  but  Rogers 
had  placed  it  inside  his  shop  and  locked  the  doors.  As  a  last 
resort  Sweggert  concluded  to  warrant  Rogers  for  the  money 
he  had  paid  him  on  account,  and  thereby  compel  him  to  a  set- 
tlement. 

The  warrant  was  directed  to  Merryman,  who  proceeded 
to  the  shop,  and  could  not  effect  an  entrance.  He  and  Sweg- 
gert then  consulted  together,  and  Sweggert  informed  Merry- 
man that  Rogers  had  taken  the  screws  (nuts)  from  the  cart. 
Merryman  instantly  decided  that  that  was  a  felony;  that 
Rogers  was  guilty  of  stealing,  and  that  he  would  now  fix  him 
by  obtaining  a  search  warrant.  So  he  and  Sweggert  went 
together,  and  Sweggert  made  oath  to  the  search  warrant, 
which  was  duly  issued,  and  armed  with  this  criminal  process, 
Merryman  proceeded  to.Roger's  shop,  broke  it  open,  entered 
and  took  the  cart  off  with  him.  In  so  doing  however  he  did 
not  as  required  by  the  warrant  **  return  the  body  "  of  Rogers, 
nor  make  any  attempt  to  arrest  him,  either  then  or  afterwards, 
though  according  to  the  oath  of  Sweggert,  Rogers  was  a 
felon,  having  as  alleged  stolen  the  cart.  It  was  simply  using 
a  criminal  process,  behind  which  to  enter  forcibly  a  man's 
premises,  ostensibly  to  serve  a  civil  warrant  for  debt,  but  in 
reality  for  the  purpose  of  taking  unlawful  possession  of  a 
piece  of  property  which  Rogers  held  lawfully  as  pledge  for  a 
debt. 

The  Court,  after  hearing  all  the  evidence  in  the  case, 
remarked  that  such  a  proceeding  on  the  part  of  the  defendant 
was  a  high-handed  wrong,  and  tended  to  prostitute  the  law 
to  the  basest  purposes.  It  was  taking  a  mean  advantage, 
in  order  to  oppress  the  poor,  and  thus  to  collect  debts  which 
could  not  perhape  be  made  by  any  other  process.     It  seems 
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that  the  defendant  after  charging  Rogers  with  a  high  crime, 
had  abandoned  entirely  that  portion  of  his  case,  when  he 
recovered  the  cart,  showing  the  object  to  have  been,  not  to 
bring  a  wrong-doer  to  justice,  but  to  obtain  a  contemptible 
advantage  over  a  fellow  man.  Such  a  course  was  wrong  and 
oppressive,  and  would  be  put  down  by  the  Court  whenever 
brought  to  its  notice. 

The  clerk  was  then  ordered  to  dismiss  the  defendant 
from  the  office  of  County  Constable,  and  take  away  his 
commission. 


In  re  Alexandbr  McIntire. 
Orphans*  Court.     William  F.  Purcell,  Judge. 

Decided  March  13,  i860. 
Motion  to  Admit  a    Will  to  Probate, 


1.  A  will  to  convey  land  must 
be  perfect,  and  executed  with  all 
the  forms  and  solemnities  re- 
quired  by  law.  No  defect  in  its 
execution  can  be  aided  or  supplied 
by  parol  proof. 

2.  A  will  of  personal  property 
must  be  perfect  on  its  face,  or  it 


must  appear,  if  incomplete  or  de- 
fective, that  it  was  intended  by 
the  testator  that  it  should  operate 
as  his  will  in  its  unfinished  state, 
or  that  he  was  prevented  from 
completing  the  contemplated  for- 
malities by  being  overtaken  by 
sickness  or  some  other  casualty. 


A  paper,  acknowledged  to  have  been  written  by  the  late 
Mr.  Alexander  McIntire,  and  purporting  to  be  his  last  will 
and  testament,  but  without  date  or  signature,  was  presented 
to  the  Orphans'  Court  for  probate.  The  case  having  been 
argued  by  the  counsel  for  and  against  the  paper  as  the  will  of 
the  deceased,  the  Judge  gave  the  following  as  the  judgment  of 
the  Cotut. 

The  said  paper  upon  its  face  purports  to  dispose  of  all  his 
estate,  real  and  personal,  as  his  last  will  and  testament.  It  is 
proved  to  have  been  written  by  said  McIntire,  and  was  found 
with  another  paper  of  his  after  his  death,  where  it  had  doubt- 
less been  placed  by  said  McIntire,  without  date,  and  not 
signed.     Dr.  Young,  his  intimate  friend,  and  physician  in  his 
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last  illness,  proved  that  Mclntire  said  to  him  that  he  had 
made  his  will. 

A  will  to  convey  lands  must  be  perfect,  executed  with  all 
the  forms  and  solemnities  required  by  law,  and  no  defect  in 
its  execution  can  be  aided  or  supplied  by  parol  proof.  It  is 
equally  true  that  the  same  strictness  is  not  required  in  a  will 
of  personal  property;  but  to  constitute  even  a  good  will  of 
personal  property  the  paper  must  be  either  complete  on  its 
face,  or  it  must  appear,  if  incomplete  or  defective,  that  it  was 
intended  by  the  testator  that  it  should  operate  as  his  will  in 
its  unfinished  or  imperfect  state,  or  that  he  was  prevented 
from  completing  the  contemplated  formalities  by  being  over- 
taken by  sickness  or  death,  or  some  other  casualty.  Ptater 
vs.  Groome  3  Md.  173;  Tillman  vs.  Stewart  4  H.  and  J.  173; 
Barnes  vs.  Syester,  decided  in  the  June  term  of  1839,  being 
the  will  of  Virginia  W.  Mason,  propounded  for  probate,  and 
refused  both  as  to  realty  and  personalty.  See  the  opinion  of 
Lord  Loughborough  in  Matthews  vs.  Ward  4  Versey  209. 

Alexander  Mclntire,  deceased,  was  an  intelligent  man; 
he  understood  perfectly  well  the  formalities  necessary  to  make 
his  will  effective  as  to  his  estate,  and  it  cannot  be  presumed 
that  he  intended  this  unfinished  paper  to  operate  as  his  will. 
This  paper,  therefore,  cannot  be  admitted  to  probate,  and  the 
motion  is  overruled. 


REPORTS  OF  CASES 

DBCIDBD   IN  THR 

Circuih  Courb  o^  bt)^  Disbri(;b  of  Colurptia 

FOR  THB 

COUNTY   OF  WASHINGTON, 

MAY  TERM,  i860. 

Jamks  Dun  lop,  Chief  Judge;  Jambs  S.  Morsbi«i.  and  Wilmam 

W.  Merrick,  Associate  Judges.- 


Patrick  Keen  an 

vs. 
The  United  States. 

At  Law.    Decided  May  19,  i860. 

Writ  of  Error  to  the  Criminal  Court. 

Indictment  for  Rape^  and  aiding  and  abetting^  and  assisting  to 

commit  Rape. 

The  aiding,  abetting  and  assist-      ishable  under  the  Penitentiary  Act 
ing  others  to  commit  rape  is  pun-      of  March  2,  1831. 

Daniel  Ratcliff  and  Thomas  W.  Berry,  Esqs.,  for  the 
prisoner- 

Robert  Guld,  Esq.,  attorney  for  the  United  States. 

The  indictment  consisted  of  two  counts. 

The  first,  That  Patrick  Keenan,  &c. ,  did  make  an  assault, 
and  her,  the  said  Laura  Swingman,  then  and  there  forcibly 
and  against  her  will  feloniously  did  ravish  and  carnally  know 
against,  &c. 
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The  second,  That  the  said  Patrick  Keenan,  &c.,  was 
present  aiding,  abetting  and  assisting  (certain  persons  men- 
tioned) the  felony  and  rape  aforesaid  to  do  and  commit 
against,  &c.  ^ 

The  jnry  brought  in  a  verdict  of  guilty  on  the  second 
count. 

The  United  States,  by  their  attorney,  prayed  judgment 
upon  the  verdict. 

And  the  prisoner,  by  his  attorneys,  saith  that  the  Court 
ought  not  to  proceed  to  render  judgment  because: 

First.  It  does  not  appear  from  any  law  in  force  in  this 
District  that  the  prisoner  is  punishable  under  the  second  count 
of  the  indictment,  and  upon  which  alone  he  was  found  guilty 
by  the  jury. 

Second.  The  Penitentiary  Act  of  March  2,  1831,  and 
under  which  the  indictment  seems  to  have  been  formed,  pun- 
ishes parties  who  commit  rape  and  such  as  are  accessories 
before  the  fact  but  is  silent  as  to  abettors  of  a  rape. 

Third.  There  is  nothing  in  such  Act.  or  any  other  Act 
in  force  in  this  District  which  embraces  the  charge  upon 
which  the  prisoner  was  convicted. 

On  appeal  to  the  Circuit  Court,  the  Circuit  Court  afiGirmed 
the  judgment  of  the  Criminal  Court,  that  Patrick  Keenan 
suflfer  imprisonment  in  the  penitentiary  of  the  District  of 
Columbia  for  the  period  of  ten  years. 


REPORTS    OF    CASES 

DBCIDBD     IN    THB 

Circuih  Court  of  bl)^  Dia;bricb  of  Colurptia, 

FOR    THB 

COUNTY     OF    WASHINGTON, 

OCTOBER  TERM,  i860. 

Jambs  Duni«op,  Chief  Judge;  Jambs  S.  Morsbi«i«  and  Wii«i«iam 

M.  Mbrrick,  Associate  Judges. 


Henry  Turner. 

vs. 
United  States. 


At  Law.    Decided  Oct.  23,  i860. 
Writ  of  Error  to  the  Criminai.  Court. 

Indictment  for  the  larceny  of  a  Bank  Note, 

Anything  that  is  said  and  done  motives  and  intent  of  the  prisoner. 

by  the  prisoner  and  the  prosecut-  The  evidence  ought  to  have  been 

ing  witness  at  the  time  of   the  submitted  to  the  jury,    as   they 

larceny  is  directly  connected  with  were  the    proper   judges   of   its 

the  transaction,  and  is  not  in  any  weight  and  credit,  and  the  effect 

sense  collateral  to  the  issue.    It  they  would  give  to  it. 
was     intended     to    explain    the 

for  the  prisoner. 

Robert  Ould,  United  States  District  Attorney  for  the 
United  States. 

The  jury  brought  in  a  verdict  of  guilty. 

On  a  trial  of  this  case  the  following  bill  of  exceptions 
was  presented  and  signed  by  J.  Hartley  Crawford,  Judge  of 
the  Criminal  Court,  viz:  » 
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On  the  trial  of  this  cause  the  United  States,  to  maintain 
the  issue  on  their  part,  joined,  gave  evidence  by  one  A.  H. 
Crogier  that  on  Sunday,  the  25th  day  of  April,  i860,  in  the 
afternoon,  he  was  with  some  acquaintance  in  the  bar-room 
of  the   National   Hotel  in  the  City  of  Washington  talking 
and  drinking,  when  by  some  means,  he  does  not  know  how, 
whether  by   introduction  or  not,   he  got  into  conversation 
with  the  prisoner  at  the  bar,  who  until  then  was  a  stranger  to 
him,  and  in  the  course  of  the  conversation  they  took  two  or 
three  drinks  together;  in  the  course  of  that  conversation  the 
prisoner  told  witness  he  was  a  gambler  by  profession  and  had 
his  room  close  by,  for  which  he  paid  $1,200  a  year  rent;  that 
he  gave  elegant  suppers  every  night,  and  so  on,  and  after  a 
while  invited  him,  the  witness,  to  go  with  him  to  his  room, 
where  he  would  give  him  a  glass  of  such  liquor  as  he  could 
not  get  in  any  public  place  in  the  city.     This  was  near  six 
o'clock  in  the  evening.     He  accepted  the  invitation,  and  they 
went  out  together  and  went  to  the  prisoner's  room,  where  they 
got  some  liquor  and  drank,  and  the  prisoner  asked  witness  if 
he  had  any  Virginia  money,  saying  he  had  use  for  a  small 
sum  and  would  give  him  gold  for  it;  witness  said  yes  he  had 
a  little  and  took  out  of  his  waistcoat  pocket  a  hundred  dollar 
note  and  some  small  change,  and  handed  the  note  to  the  pris- 
oner who  took  it,  looked  at  it,  and  put  it  in  his  pocket.    After 
a  while  witness   asked  prisoner  for  the  gold  and   prisoner 
refused  to  give.it  to  him;  witness  then  asked  him  for  his  note 
and  he  refused  to  give  him  that,  and  witness  asked  him  why, 
and  he  replied:  **  because  it  is  a  counterfeit.'*     Witness  then 
said,  counterfeit  or  not,  I  have  eleven  mates  to  it.     I  know 
where  I  got  them  from  and  can  have  it  made  good,  for  I  got 
them  in  Richmond  from  the  Cashier  of  the  Commonwealth 
Bank.     That  some  words  passed  between  them  and  the  pris- 
oner arose  and  went  to  get  his  hat,  and  witness  asked  him 
what  he  was  going  to  do,  to  which  he  replied:  he  was  going 
to  have  him  arrested  for  passing  counterfeit  money.     There- 
upon witness  left  the  room,  went  to  the  National  Hotel,  and 
there  stated  what  had  passed ;  was  there  advised  to  have  pris- 
oner arrested,  and  then  did  go  to  a  justice,  procure  a  warrant, 
and  cause  the  prisoner  to  be  arrested. 


Turner  vs.  United  States.  345 

On  his  cross  examination  the  witness  said  he  had  not 
with  him  at  the  time  the  eleven  notes  he  spoke  of,  that  he 
had  previously  deposited  them  with  Dr.  Jones,  the  proprietor 
of  the  National  Hotel,  who  counted  them  when  he  received 
them  and  put  them  in  the  safe  at  the  Hotel,  and  he  did  not 
take  them  out  until  after  the  said  $ioo  note  had  been  got 
from  him  by  the  prisoner,  and  afterwards  he  had  got  them 
from  Dr.  Jones;  that  the  prisoner  had  stated  to  him  that  he 
had  a  whole  roll  of  notes  at  the  time  and  he  saw  them,  and 
saw  him  take  this  note  from  them;  but  this  was  not  true,  and 
the  prisoner  thereupon  called  Dr.  Jones,  the  person  spoke  nof 
by  the  said  witness,  for  the  purpose  of  contradicting  him, 
and  also  for  the  purpose  of  showing  that  in  point  of  fact  the 
witness  had  with  him  at  the  time  a  large  roll  of  similar 
notes,  and  thereby  increasing  the  just  ground  of  suspicion  in 
the  mind  of  the  prisoner;  that  witness  was  circulating 
counterfeiting  money,  and  that  the  note  so  withheld  by  him 
was  counterfeit,  and  for  other  purposes  pertinent  to  the  issue, 
and  offered  to  prove  by  Dr.  Jones  that  he  never  saw  the 
witness  until  the  afternoon  of  the  day  of  the  alleged  theft, 
when  witness  came  to  him  and  said  that  being  drunk  the 
night  before  he  had  come  with  a  friend  and  deposited  with 
one  of  the  clerks  at  the  Hotel  a  large  sum  of  money,  which 
was  put  up  in  an  envelope  with  his  name  on  it,  and  locked 
up  in  the  safe,  and  asked  Dr.  Jones  to  give  it  to  him,  and  Dr. 
Jones  having  ascertained  the  facts  to  be  so,  did  take  out  the 
money  and  gave  it  to  the  witness;  that  witness  then  went 
into  the  bar  room,  where  he  remained  with  others  till  toward 
night;  that  he  afterwards  heard  thai  Turner  had  got  some 
money  from  him  and  saw  the  witness,  but  witness  did  not  tell 
him  of  it,  or  of  any  of  the  facts,  and  he  did  not  advise  him  to 
have  him  arrested;  that  the  next  day  witness  came  to  him 
again,  and  showed  him  the  roll  of  money  and  told  him  it  was 
the  same  he  had  got  from  him  the  day  before,  except  a  $ioo 
note,  which  he  said  Turner  had  got,  and  that  it  was  of  the 
same  description  as  the  others  then  shown  to  him,  which  he 
thinks  were  ten  or  eleven  one  hundred  dollar  Virginia  notes, 
and  witness  there  deposited  the  money  in  the  safe  at  the 
National  Hotel.     To  all  which  offered  evidence  the  United 
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States  Attorney  obiects,  and  the  Court  sustains  the  objection 
and  will  not  permit  the  same  to  be  given,  and  the  defendant, 
by  his  counsel,  excepts  thereto,  and  prays  the  Court  to  sign 
this,  his  bill  of  exceptions,  which  is  done  accordingly. 

The  following  opinion  of  the  Court  was  given  by  Chief 
Judge  James  Dunlop,  as  follows: 

We  have  examined  the  bill  of  exceptions  in  the  record 
in  this  case. 

The  testimony  of  Dr.  Jones,  with  the  exception  of  the 
words,  * 'heard  that  Turner  had  got  some  money  from  him," 
and  offered  by  tht  prisoner  Turner  on  his  trial,  and  included 
by  the  ruling  of  the  Criminal  Court,  as  set  forth  in  the  excep- 
tion, we  all  thinik  was  pertinent  to  the  issue  on  trial  before 
the  jury,  and  competent  and  proper  to  be  submitted  to  their 
consideration  in  determining  the  felonious  intent  charged 
against  the  accused. 

It  all  relates  to  what  was  said  and  done  by  the  accused 
and  Crogier,  at  the  time  of  the  alleged  larceny,  and  is 
directly  connected  with  that  tfansaction.  No  part  of  the 
offered  evidence,  with  the  above  exception  so  rejected,  is  in 
any  just  sense  collateral  to  the  issue  on  trial. 

It  intended  to  impeach  the  accuracy  and  credit  of  the 
prosecuting  witness,  as  to  certain  facts  connected  with  the 
alleged  larceny,  and  to  explain  the  motives  and  intent  of  the 
prisoner  Turner. 

The  jury  were  the  proper  judges  of  its  weight  and  credit, 
and  the  effect  they  would  give  to  it,  and  it  ought  to  have  been 
submitted  to  them. 

We  reverse  the  judgment  of  the  Criminal  Court,  and 
remand  the  cause,  with  directions  to  that  Court  to  award  a 
vinere  facias  de  novo. 
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William  H.  Marcus 

vs. 
The  United  States. 

At  Law.    Decided  Nov.  17,  i860. 

Writ  of  Error  to  the  Criminal  Court. 

Indictment  for  keeping  a  Faro  Bank. 

An  indictment  under  the  Act  of  1859,  ^^^  ^"  divers  other  days,  and 

Congress  of  March  2,  1831,  Chap-  between  that  day  and  the  taking 

ter  37,  which  enacts  that  whoso-  out  this  inquisition  with  force  and 

ever  shall  be  convicted  of  keeping  arms,  at  the  County  aforesaid,  a 

a  Faro  Bank  or  other   common  certain  Faro  Bank  there  situate, 

gaming  table,  shall  be  sentenced,  for  their  lucre  and  gain,  unlaw- 

&c.  The  following  count  was  held  fully    and  injuriously    did  keep 

good,   which    charged    that    the  and  maintain  against,*'  &c. 
traverser,  "on  the  loth  of  Nov., 

The  indictment  contained  two  counts: 

ist.  That  Wm.  H.  Marcus,  on  the  loth  of  Nov.,  1859, 
and  on  divers  other  days  and  times,  between  that  day  and 
the  day  of  the  taking  of  this  inquisition  with  force  and  arms, 
at  the  county  aforesaid,  a  certain  faro  bank  there  situate,  for 
their  lucre  and  gain,  tmlawfully  and  injuriously  did  keep  and 
maintain  against,  &c. 

2d.  That  Wm.  H.  Marcus,  &c.,  a  certain  gaming  table 
there  situate,  for  their  lucre  and  gain,  unlawfully  and  injuri- 
ously did  keep  and  maintain  against,  &c. 

The  jury  brought  in  a  verdict  of  guilty  on  the  first  count 
and  not  guilty  on  the  second. 

Before  the  jury  withdrew  from  the  bar  the  prisoner, 
through  his  attorney,  prayed  the  Court  to  instruct  the  jury 
as  follows,  viz: 

**That  unless  the  jury  from  the  whole  evidence  shall  find 
that  the  defendant,  within  two  years  next  before  the  finding 
of  the  said  indictment  did  keep  a  faro  bank,  he  is  entitled 
to  a  verdict  of  acquittal,  and  that  to  keep  a  faro  bank  means 
that  he  must  have  continuously,  for  a  series  or  succession 
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of  days  or  times,  kept  such  bank,  and  the  keeping  one  for 
one  day,  or  occasionally  within  the  two  years,  is  not  within 
the  meaning  of  the  statute;  and  such  keeping  alone  will  not 
be  suflScient  to  warrant  a  conviction.  The  word  keep  neces- 
sarily implies  duration,  and  not  a  casual  or  occasional  inci- 
dental act.*' 

And  the  Court  gave  the  instructions  as  follows,  viz: 

* 'Granted  with  the  remarks  that  keeping  applies  to  all 
concerned  in  managing  the  faro  bank,  whether  the  proprietor 
or  the  dealer  employed  by  him,  or  a  person  employed  to  lift 
money  wpn,  or  to  pay  money  lost,  or  to  give  tokens  to  play 
with  in  exchange  for  money,  are  engaged  in  keeping  are 
punishable  under  the  law  of  183 1.  Keeping  means  a  series  of 
transgressions,  having  a  faro  bank  for  play  by  those  the 
keeper  chooses  to  admit;  but  not  to  play  at  cards  daily  or 
frequently  is  not  keeping  in  the  sense  of  the  law,  though  the 
keeping  need  not  be  continuous  from  day  to  day.  There  may 
be  intervals  and  still  the  party  guilty,  but  there  must  be  a 
succession  of  acts  against  the  law." 

The  defendant  moves  the  Court  to  arrest  the  judgment 
on  the  verdict  found  in  this  case  because: 

I  St.  There  is  no  criminal  offence  charged  in  the  indict- 
ment. 

Motion  in  arrest  of  judgment  overruled,  and  writ  of 
error  granted. 

Opinion  of  the  Court  delivered  by  Judge  Wm.  M. 
Merrick : 

The  only  question  presented  for  the  consideration  of  the 
Court  is  whether  the  Criminal  Court  erred  in  holding  good 
the  ist  count  in  an  indictment,  which  charges  that  the 
traverser,  **on  the  loth  of  November,  in  the  year  of  our  Lord 
one, thousand  eight  hundred  and  fifty-nine,  and  on  divers 
other  days,  and  between  that  day  and  the  day  of  the  taking 
out  this  inquisition  with  force  and  arms,  at  the  county  afore- 
said, a  certain  faro  bank  there  situate,  for  their  lucre  and  gain, 
unlawfully  and  injuriously  did  keep  and  maintain  against  the 
form  of  the  statute, '  *  &c. 

This  indictment  is  framed  upon  the  Act  of  March  2,  1831, 
Chap.  37,  which  enacts  that  whosoever  shall  be   convicted 
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"of  keeping  a  faro  baak,  or  other  common  gaming  table,*' 
shall  be  sentenced  to  suflFer  punishment  in  the  penitentiary 
for  not  less  than  one  or  more  than  five  years. 

The  general  principles  by  which  we  are  to  test  this  indict- 
ment admit  of  no  dispute.  They  are  found  in  all  the  text 
books,  and  with  their  reasons  are  most  succinctly  stated  by 
the  Supreme  Court  in  7  Peters  142,^  as  follows,  viz:  **The 
general  rule  is,  that  in  indictments  for  misdemeanors  created 
by  statute  it  is  sufficient  to  charge  the  oflFence  in  the  words  of 
the  statute.  There  is  not  that  technical  nicety  required  as  to 
form,  which  seems  to  have  been  adopted  and  sanctioned  by 
long  practice  in  cases  of  felony,  and  with  respect  to  some 
crimes  where  particular  words  must  be  used,  and  no  other 
words,  however  synonymous  they  may  seem  can  be  substituted. 
But  in  all  cases  the  oflFence  must  be  set  forth  with  clearness, 
and  all  necessary  certainty  to  apprise  the  accused  of  the  crime 
with  which  he  stands  charged.'* 

That  the  crime  laid  to  the  traverser's  charge  in  the  pres- 
ent instance  is  a  statutory  and  not  a  common  law  oflFence,  and 
that  we  are  therefore  to  resort  only  to  the  statute,  and  not  to 
the  common  law;  for  its  definition  and  description  would 
hardly  seem  to  admit  of  doubt  after  the  many  instances  in 
which  the  oflFence  has  been  brought  under  the  consideration 
of  this  Court.  (See  the  cases  collected  in  Ringold's  case,  5 
Cranch  379),  in  all  of  which  it  has  been  treated  as  a  statutory 
oflFence. 

Before  the  passage  of  the  Act  a  case  came  up  in  which 
the  traverser  was  charged  with  keeping  a  common  gambling 
house,  in  which,  among  other  things,  it  was  averred  that  the 
traverser  caused  and  procured  divers  idle  and  evil  disposed 
persons  to  frequent  and  come  to  play  together  at  certain  unlaw- 
ful game  called  Faro.  United  States  vs.  Dixon,  4  Cranch  C.  C. 
108-9,  in  that  case  the  Court  said:  *  *The  Act  of  (Maryland)  1 797 , 
Chap,  no.  Sec.  2,  is  the  only  Act  in  force  in  this  county  for 
restraining  any  kind  of  games,  except  by  the  laws  of  the  Cor- 
porations of  Washington  and  Georgetown,  and  that  Act  only 
prohibits  the  setting  up,  keeping  and  maintaining  certain 
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gaming  tables  or  devices,  Faro  among  the  number,  in  any 
tavern  or  house  occupied  by  a  retailer  of  wine,  spirituous 
liquors,  &c.  The  game  of  Faro  is  not  an  tmlawful  game;  no 
person  can  be  punished  under  that  statute  for  playing  at  that 
game,  whether  it  be  played  in  a  tavern  or  a  private  dwelling 
house.  The  offence  under  the  statute  is  the  setting  up  and 
maintaining  the  table  or  device.  The  indictment  derives  no 
assistance  from  any  statute,  nor  does  the  playing  at  Faro  con- 
stitute any  part  of  the  offence.  If  it  can  be  supported  at  all 
it  must  be  as  an  indictment  for  a  common  nuisance  in  keeping 
a  common  j^aminj^  Aouse  for  lucre  and  gain,  at  which  divers 
idle  and  dissolute  persons  were  permitted  to  assemble  and 
game  for  divers  large  and  excessive  sums  of  money.*' 

The  Court  had  long  before  held  (in  United  States  vs. 
Willis,  I  Cranch  511)  that  playing  at  any  game,  even  for 
money,  is  not  an  offence  at  common  law.  The  offence  is 
created  by  statute,  and  can  only  be  punished  as  the  statute 
directs. 

The  common  law  is  laid  down  to  the  same  effect  by 
Bailey,  Justice,  in  Rex  w.  Roziers  2  Dowlingand  Ryland  346, 
as  follows,  viz: 

"Playing  at  a  game  is  not /^r  ^^  illegal,  unless  the  bet- 
ting be  excessive,  for  it  is  the  amount  played  for,  and  not  the 
name  or  nature  of  the  game,  which  is  the  essence  of  an  offence 
in  the  eye  of  the  law."  Such  being  the  state  of  the  common 
law  upon  this  subject,  the  first  blow  against  Faro  Banks  was 
struck  by  the  Act  of  Maryland,  1797,  Chap,  no;  but  that 
statute,  as  appears  in  the  case  of  United  States  vs.  Dixon 
above  quoted,  and  by  a  decision  of  the  Court  of  Appeals,  2d 
H.  &  J.  5,  Baker  vs.  State,  extended  only  to  cases  of  a 
Faro  bank  or  like  device,  when  set  up  and  kept  in  a  tavern  or  " 
out-house,  or  place  occupied  by  a  tavern-keeper  or  retailer  of 
wines  and  liquors. 

After  the  lapse  of  thirty-four  years  the  prohibition  was 
extended  by  the  law  of  Congress  to  the  offences  of  keeping. 
**Faro  Banks  or  other  common  gaming  tables,'*  irrespective 
altogether  of  the  character  of  the  house  or  place  where  they 
might  be  kept. 

Now  what  is  the  true  interpretation  of  this   statute  in 
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view  of  the  existing  legislation  and  the  evil  intended  to  be 
remedied — the  keeping  of  a  Faro  bank  or  other  device  for  the 
purpose  of  gaming  for  money  in  a  tavern  or  house  where 
liquors  were  retailed  was  already  provided  against.  The 
statute  of  1831  made  the  offences  at  which  it  aims  independent 
altogether  of  the  place  where  the  acts  may  be  done,  and  it 
dropped  also  the  further  limitation  that  the  games  to  be  crim- 
inal must  be  played  for  money.  So  that  whatever  article  of 
value  be  the  stake,  it  is  equally  within  the  statute  as  if  money 
alone  were  played  for. 

But  it  is  argued  that  this  statute  nevertheless  did  hot 
mean  to  prohibit  all  Paro  Banks  from  being  kept  and  main- 
tained, and  that  the  word  *' Common'*  is  to  be  supplied  in  its 
construction  so  that  it  shall  read  ** whosoever  shall  be  con- 
victed of  keeping  a  Common  Faro  Bank  or  other  common 
gaming  table,  &c.**  Such  is  certainly  not  the  natural  import 
of  the  words,  but  on  the  contrary  the  mention  of  a  particular 
followed  by  that  of  the  class  to  which  it  belongs,  in  the 
alternative  as  expressed  by  the  word  * 'other*'  is  a  legislative 
declaration  that  the  particular  has  all  the  characteristics 
inherent  in  itself  of  its  class,  and  so  used  it  serves  to 
illustrate  and  give  character  to  the  general  expressions  in 
which  the  class  is  described,  so  that  the  class  is  illustrated  b}' 
all  its  particular  rather  than  the  particular  is  defined  by  its 
class.  The  expression  as  used  then,  according  to  its  natural 
import  is  tantamount  to  saying,  ** Whosoever  shall  be  con- 
victed of  keeping  any  common  gaming  table,  of  which  common 
gaming  tables  a  Faro  Bank  is  one,  shall  be  punished,  &c." 

Now,  although  penal  statutes  are  to  be  construed  strictly, 
so  as  not  to  embrace  within  their  purview  anything  which  is 
not  distinctly  expressed,  yet  I  know  of  no  rule  which  requires 
the  natural  sense  of  terms  to  be  rejected,  and  words  not  in 
the  statute  to  be  supplied  so  as  to  narrow  the  sense  and  come 
short  of  remedying  the  evil  under  which  society  labors.  It 
is  not  only  fair  to  presume,  but  it  is  our  duty  to  infer  that  in 
legislating  concerning  the  game  of  Faro,  Congress  knew 
what  every  individual  knows,  that  it  is  a  game  at  which 
people  indiscriminately  play  for  money,  and  frequently  in 
large  sums;  and  that  it  is  not  a  game  played  for  amusement, 
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and  hence  by  its  very  nature  the  Faro  Bank  is  a  common 
gaming  table.  Therefore  when  the  term  *'Faro  Bank"  is 
used  in  an  indictment,  a  particular  kind  of  common  gaming 
table  is  spoken  of  as  explicitly  and  distinctly  as  if  the  further 
terms  of  definition,  '  'the  same  being  a  common  gaming  table' ' 
were  superadded. 

This  interpretation  of  the  law  is  borne  out  by  the 
unanimous  opinion  of  this  Court  at  March  Term,  1836, 
(United  States  vs.  Cooley,  4  Cranch  C.  C,  708-9,)  in 
which  case  it  was  held  that  an  indictment  under  the  statute 
would  be  good,  which  charged  the  oflFence  to  be  either  the 
keeping  of  a  common  gaming  table  or  the  keeping  of  a  Faro 
Bank.  But  it  is  said  that  the  opinion  in  Cooley 's  case  was 
repudiated  in  the  case  of  United  States  vs.  Ringold,  5  Cranch 
C.  C.  379.  In  that  case  the  Chief  Judge  maintained  (as  has 
already  been  urged)  that  the  words  of  the  statute  '*A  Faro 
Bank  or  other  common  gaming  table,"  necessarily  implied 
that  a  Faro  Bank  is  a  common  gaming  table,  and  that  the 
keeping  of  a  Faro  Bank  is  per  se  made  an  oflFence.  Upon  an 
admission  by  the  prosecuting  Attorney,  that  a  Faro  Bank 
might  be  innocently  kept,  Judge  Thurston  argued  that  the 
Faro  Bank  was  too  uncertain  in  itself  to  maintain  an  indict- 
ment, and  hence  thought  the  indictment  ought  to  be  quashed. 
Judge  Morsell  being  unprepared  to  express  an  opinion,  the 
case  was  held  under  advisement  until  the  following  term, 
when  the  indictments  were  quashed.  The  Chief  Judge  was 
not  present  at  nor  concurring  in  that  judgment,  for  which  no 
reasons  are  given  in  the  report  further  than  a  memorandum, 
that  it  was  understood  that  the  indictments  were  quashed 
because  the  defendant  was  not  charged  with  keeping  a 
Common  Faro  Bank^  nor  with  keeping  a  common  gaming 
table.  If  we  compare  the  indictments  in  the  case  of  Ringold 
with  the  present,  a  most  important  diflFerence  in  structure 
appears,  which  is  abundantly  suflScient  to  relieve  the  case 
from  the  only  objection  assigned  by  Judge  Thurston  upon  the 
argument  to  Ringold's  indictment,  to  wit:  that  a  Faro  Bank 
might  be  innocently  kept.  The  indictment  there  charges 
only  that  the  traverser  on  a  particular  day  **did  keep  a  Faro 
Bank  against  the  form  of  the  statute,  &c." 
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The  present  indictment  goes  far  beyond  that,  and  con- 
tains averments  which  are  entirely  inconsistent  with  the  idea, 
or  rather  which  exclude  the  conclusion  that  the  Faro  Bank 
was  kept  innocently,  or  casually,  or  for  mere  amusement;  for 
it  avers  that  on  a  certain  day,  **  and  on  divers  other  days,  and 
times  between  that  day  and  the  taking  this  inquisition  a  cer- 
tain Faro  Bank  for  lucre  and  gain  unlawfully  and  injuriously 
he  did  keep  and  maintain  against  the  form  of  the  statute," 
&c. 

These  averments  contain  all  the  necessary  description  of 
a  common  law  nuisance,  viz. :  its  establishment  and  continued 
maintenance  for  unlawful  profit  during  a  considerable  space 
of  time.  Insomuch  then  as  the  present  case  diflFers  in  the 
important  particulars  just  indicated  from  Ringold'scase,  and 
the  indictment  contains  averments  which  meet  the  only 
objection  which  was  urged  in  that  case,  and  the  decision 
there  was  by  a  divided  Court,  we  do  not  think  that  precedent 
sufi&cient  to  establish  a  rule  or  decision  outside  of  the  very 
form  of  indictment  then  used,  nor  to  control  this  case  which 
charges  the  offence,  not  only  in  the  terms  of  the  statute,  but 
with  superadded  averments  which  repel  any  possible  inference 
that  the  Acts  here  charged  in  manner  and  form  could  have 
been  innocent.  Moreover  we  think  according  to  the  rule 
laid  down  by  the  Supreme  Court,  it  has  that  clearness, 
posit iveness,  and  certainty  necessary  to  apprise  the  traverser 
of  the  precise  crime  which  he  must  come  prepared  to  defend. 
It  is  also  abundantly  specific  to  furnish  the  party  with  com- 
plete record  evidence  under  a  plea  of  anterfois  acquit  or  anter- 
fois  convict.  For  these  reasons  we  think  the  count  good,  and 
aflSrm  the  judgment  of  the  Criminal  Court. 

Opinion  of  Judge  Jas.  S.  Morsell. 

The  indictment  in  this  case  contains  two  counts.  The 
one  under  which  the  question  arises  charges  that  on  the  loth 
of  Nov.,  1859,  ^^^  ^^  divers  other  days,  and  between  that 
day  and  the  day  of  taking  of  this  inquisition,  the  traverser 
with  force  and  arms,  at  the  County  aforesaid,  a  certain  Faro 
Bank  there  situate,  for  their  lucre  and  gain,  unlawfully  and 
injuriously  did  keep  and  maintain  against  the  form  of  the 
statute,  &c. 
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This  indictment  is  upon  the  Statute  of  March  2,1851, 
ist  and  12th  Sections,  which  are:  **  That  every  person  duly 
convicted  of  keeping  a  Faro  Bank  or  other  common  gaming 
table,"  &c.,  in  the  ist  Section;  and  in  the  12th  **or  of  keeping  a 
Faro  Bank  or  gaming  table,**  &c.  These  two  parts  of  sectiofis 
must  be  taken  together  in  construction  so  that  it  will  then 
read  **convicted  of  keeping  a  Faro  Bank  or  other  common 
gaming  table  shall  be  sentenced  to  suffer  imprisonment  for  a 
period  not  less  than  one  year,  nor  more  than  five  years."  At 
the  time  of  the  passage  of  this  law,  the  Statute  of  Md.,  1797, 
Chap.  10,  was  in  force  and  practiced  under;  the  title  of  this  Act 
is:  **  To  prevent  excessive  gaming,"  and  reciting  that  certain 
persons,  &c.,  carry  about  with  them,  from  one  public  place  to 
another  certain  gambling  machines  or  inventions,  calculated 
to  deceive  and  defraud  the  innocent  and  unguarded,  to  the 
prejudice  of  society  and  the  corruption  of  morals,  to  put  a 
stop  to  such  pernicious  and  baneful  effect. 

*•  No  E.  O.  A.  B.  C.  L.  S.  D.  or  Faro  Table  or  other 
device  except  billiard  tables,  for  the  -^wr^s^oi  gaming  for 
money ^  shall  be  set  up,  kept  and  maintained  in  any  dwelling- 
house,  out-house,  or  place  occupied  by  any  tavern-keeper, 
retailer  of  spirituous  liquors,  &c.,  on  pain,"  &c.  In  addition 
it  is  made  the  duty  of  the  magistrate  to  suppress  the  playing 
as  in  other  cases  of  common  nuisance.  At  the  time  also  the 
Common  Law,  as  laid  down  by  Chief  Justice  Abbott,  in  i 
Bam  and  Crese,  272,^  was  as  follows:  **Now  in  this  case  the 
indictment  states  not  only  that  the  defendant  kept  a  common 
gaming  house,  but  that  they  permitted  persons  to  play  there 
for  divers  large  and  excessive  sums  of  money.  The  playing 
for  large  and  excessive  sums  of  money  would  of  itself  make 
any  game  unlawful,  and  if  so  there  can  be  no  doubt  that  this 
is  an  offence  at  common  law." 

I  have  thus  placed  the  legislation  and  common  law  on 
this  subject  together.  At  the  time  of  the  passage  of  the 
Act  upon  which  the  indictment  is  founded,  in  order  that  it 
might  appear,  as  I  think  it  clearly  does,  that  although  the 
name  Faro  Bank  was  not  known  to  the  common  law,  yet  the 
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crime  of  which  it  has  made  is  a  species,  namely  as  a  common 
nnisance  was^  and  that  in  all  cases  of  that  nature  the  description 
in  the  indictment  must  allege  the  oflFence  as  practically  applied 
by  the  term* 'common,*'  in  contradistinction  to**private.*'  This 
is  the  very  graven  of  the  oflFence  and  therefore  indispensable. 
It  is  true  that  where  the  crime  is  by  statutory  provision,  and 
the  indictment  is  in  the  words  of  the  statute,  it  will  be  sufli- 
cient;  but  this  is  a  general  rule,  and  only  applicable  where 
the  statute  sets  out  the  crime  fully  and  clearly.  The  rule, 
with  its  qualification,  may  be  found  laid  down  in  the  case  of 
United  States  vs.  Gooding,  12  Wh.  474,  477.  The  words  of 
the  Judge  (Story)  are:  **  In  general  it  may  be  said  that  it  is  a 
sufl&cient  certainty  in  an  indictment  to  allege  the  oflFence  in 
the  very  terms  of  the  statute — we  say  in  general^  for  there  are 
doubtless  cases  where  more  pariicularity  is  required,  either 
from  the  obvious  intention  of  the  legislature  or  from  the 
application  of  known  principles  of  law;**  so  again,  **In  certain 
classes  of  statutes  the  rule  of  very  strict  certainty  has  some 
time  been  applied  when  the  common  law  furnished  a  close 
and  appropriate  analogy,  such  as  the  cases  of  indictments 
for  false  pretences,  *  *  &c.  This  oflFence  stands  on  the  statute  in 
juxtaposition  to  the  oflFence  indicated  in  this  case.  Again 
at  page  477,  same  case,  the  Judge  proceeds:  **This  is  a  penal 
Act  (Slave  Trade  Act  of  April,  181 8,  chapter  375),  and  is  to 
be  construed  strictly ^  that  is,  with  no  intendment  or  extension^ 
beyondthe  import  of  the  words  used;  there  is  no  certainty  that 
the  legislature  meant  to  prohibit  the  sailing  of  any  vessel  on  a 
slave  voyage  which  had  not  been  built ^  &c.,  within  the  juris- 
diction of  the  U.  S.,  &c.**  So  in  this  case,  the  statute 
is  a  very  penal  one.  There  is  no  reason  to  think 
that  the  statute  intended  to  make  it  an  oflFence  to  keep  a  Faro 
Bank  in  a  private  house  and  for  private  purposes,  nor  that 
playing  at  such  Bank  for  any  other  thing  than  money,  or 
some  other  valuable  thing  (neither  of  which  is  mentioned  in 
the  statute)  should  be  oflFensive  in  a  penal  point  of  view.  It 
would  be  entirely  inconsistent  with  the  rule  just  stated  in  a 
case  like  this  to  infer  it.  I  think  then  I  may  confidently  say, 
that  the  word  common  used  in  the  latter  part  of  the  sentence 
should  be  distributably  applied,  by  which  the  nature  of  the 
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offence  would  be  made  to  appear  and  reasonable  certainty 
offered — it  seems  to  me  to  be  the  very  gravamen  of  the  crime 
and  charge  in  the  indictment,  and  the  charge  stated  according 
to  the  operation  of  the  statute. 

The  opposing  argument  following,  as  it  purports  the  natural 
order  of  the  word,  and  concluding  that  the  import  is  tan- 
tamount to  saying  **  whoever  shall  be  convicted  of  keeping 
any  gaming  table — of  which  common  gaming  tables  a  Faro 
Bank  is  one,  shall  be  punished,  &c.''  seems  to  be  for  the  pur- 
pose of  proving  that  by  construction  the  term  ''keeping  a  Faro 
Bank' '  may  be  considered  the  offence  punishable  by  the  stat- 
ute. This  may  be  correct,  but  if  so,  does  not  meet  the 
grounds  upon  which  I  think  the  indictment  defective.  The 
want  of  an  allegation  or  averment  of  the  practical  application 
or  operation,  instead  of  the  equivocal  sense  in  which  it  may 
be  understood — such  as  stated  in  the  conclusion  of  that  argu- 
ment— for  although  in  the  construction  of  the  statute  this  may 
be  correct,  yet  the  rule  is  very  different  in  the  case  of  an 
indictment;  as  I  have  already  shown,  the  practical  operation 
of  the  statute  ought  to  be  averred,  no  intendment  or  implicit- 
ttofi  can  supply  a  direct  allegation  of  anything  material  in  the 
description  of  the  substance  or  nature  or  manner  of  the  crime. 
In  conclusion,  I  think  the  decision  of  the  Court  in  the 
case  of  Ringold  is  correct.  It  has  stood,  and  I  suppose  been 
acted  under  for  upwards  of  twenty  years,  and  I  think  it  ought 
not  to  be  disturbed.  For  the  aforegoing  reasons  I  think  the 
indictment  in  this  case  is  insufficient,  that  the  judgment  ought 
to  be  arrested  and  the  decision  of  the  Criminal  Court  ought 
to  be  reversed. 
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I.  An  indictment  under  the 
penitentiary  Act  of  March  2,  1831, 
need  not  show  whether  the  prose- 
cutor paid  the  money  on  the  draft 
and  endorsement  or  not.  The 
false  pretence  of  the  prisoner  was 
complete  when  he  fraudulently 
obtained  the  endorsement  of  the 
prosecutor;  by  that  endorsement 
the  prosecutor  contracted  an  obli- 
gation in  writing  conditional  in 
its  terms  to  pay  the  money  named 


in  the  draft  to  the  bona  fide  holder 
of  it. 

2.  In  an  indictment  under  the 
statute  it  is  superfluous  to  call  the 
'  ofEence  by  its  general  and  uncer- 
tain statutory  name  if  the  ofEence 
is  set  out  in  hace  verba,  so  that 
the  Court  can  see  and  determine 
whether  the  instrument  is  such  a 
one  as  comes  within  the  terms  of 
the  statute. 


Daniei,  Ratci^iff  and  John  E.  Norris  for  the  prisoner. 

Robert  Ould,  United  States  District  Attorney  for  the 
United  States. 
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There  were  two  coants  in  the  indictment,  the  substance 
of  which  will  be  found  in  the  opinion  of  the  Court. 

The  jury  brought  in  a  verdict  of  guilty. 

The  prisoner,  through  his  counsel,  moved  that  judgment 
upon  the  verdict  be  arrested  for  the  following  reasons,  viz: 

ist.  The  paper  writing,  called  a  draft  for  $120,  which  is 
a  foundation  of  the  alleged  false  pretence  in  this  indictment, 
is  not  fully  set  out  in  its  legal  eflFects,  which  is  necessary  to 
render  the  indictment  good  and  sufficient  in  law. 

2nd.  It  is  charged  in  the  indictment  that  the  paper  writ- 
ing, called  a  draft,  upon  which  the  prisoner  obtained  the  money 
of  the  prosecutor  was  not  a  good  and  available  draft,  and  the 
indictment  does  not  allege  that  the  said  paper  or  draft  was 
ever  presented  to  the  drawee,  nor  does  he  allege  a  reasonable 
excuse  why  it  was  not  presented. 

3d.  If  it  is  necessary  to  prove  on  the  trial  the  presenta- 
tion of  the  draft  to  the  drawee,  or  aver  an  excuse  for  not  pre- 
senting the  same,  it  is  necessary  to  allege  these  facts  in  the 
indictment,  which  allegation  is  not  contained  in  the  indict- 
ment. 

4th.  It  is  not  averred  in  the  indictment  that  the  prose- 
cutor, Abraham  Chambers,  was  legally  liable  for  the  money 
alleged  to  have  been  obtained  on  a  false  pretence,  which  is 
necessary  to  be  averred  to  make  the  indictment  good. 

Motion  in  arrest  of  judgment  overruled. 

Opinion  by  the  Court  through  Judge  James  Dunlop: 

This  is  a  writ  of  error  to  the  judgment  of  the  Criminal 
Court,  upon  an  indictment  against  the  prisoner  for  false  pre- 
tenses charged  in  two  counts,  upon  which  a  verdict  of  guilty 
was  rendered  by  the  jury  on  both  counts. 

No  bill  of  exceptions  was  taken  on  the  trial  below,  and  we 
cannot  therefore  entertain  or  consider  the  argument  addressed 
to  us  here,  and  there  was  no  evidence  on  the  trial  in  that 
Court  to  maintain  the  allegation  that  the  prisoner  obtained 
from  the  prosecutor,  Chambers,  $120,  as  charged  in  the  first 
count  of  the  indictment. 

The  verdict  concludes  that  question,  and  we  must  assume 
here  that  all  the  averments  and  allegations  in  both  counts 
were  proved  as  laid. 
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The  writ  of  error  brings  before  us  for  review  only  the 
sufficiency  of  the  indictment. 

The  clause  of  the  Act  of  Congress  of  March  2,  1831 ,  upon 
which  it  is  framed  is  in  these  words:  "Section  12,  That 
every  person  duly  convicted  of  obtaining  by  false  pretenses 
any  goods  or  chattels,  money,  bank  note,  promissory  note  or 
any  other  instrument  in  writing  for  the  payment  or  delivery  of 
money,  or  other  valuable  thing,'*  sha^  suflFer  imprison- 
ment, &c. 

It  will  be  observed  by  the  terms  of  the  statute  that  the 
obtaining  by  false  pretenses,  **any  instrument  in  writing  for 
the  payment  or  delivery  of  money  or  other  valuable  thing,**  is 
itself  an  offence,  whether  the  money  or  other  valuable  thing 
be  paid  or  delivered  or  not  by  the  party  charged  or  bound 
in  the  written  instrument  so  to  do.  In  other  words,  to  con- 
summate the  crime  it  is  not  necessary  to  aver  or  prove  that  the 
maker  of  the  writing  6bligatory  has  paid  or  delivered  the 
money  or  valuable  thing  stipulated  in  the  writing.  It  is 
enough  that  he  is  charged  and  liable  so  to  pay  or  deliver. 

The  gist  of  the  ist  count  is  that  the  prisoner  on  the  2d  of 
August,  1859,  *t  the  Co\inty  of  Washington,  in  this  District, 
with  intent  to  cheat  and  defraud  one  Benjamin  Chambers 
of  his  moneys,  did  falsely  pretend  to  said  Chambers  that  he 
was  authorized  by  one  Wm.  Francis  McClean  to  draw  upon 
him  for  about  the  sum  of  $120,  and  did  then  produce  to  said 
Chambers  a  certain  paper  writing,  purporting  to  be  a  sight  draft 
upon  Wm.  Francis  McClean,  for  the  payment,  through  the 
Citizens*  Bank  of  New  Orleans,  to  the  order  of  Benjamin 
Chambers,  of  the  sum  of  $120,  with  the  word  "accepted" 
written  upon  the  back  of  said  draft,  and  that  the  same  was 
then  and  there  a  good,  genuine  and  available  draft  for  the 
payment  of  $120.  The  ist  count  then  negatives  these  pre- 
tenses, with  others  set  forth  in  it,  avers  them  to  be  false,  and 
so  well  known  to  be  false  by  the  prisoner  and  are  found  to  be 
false  by  the  verdict.  The  count  concludes  by  averring  that 
by  colour  and  means  of  said  false  pretenses  the  prisoner  did 
then  and  there  unlawfully,  knowingly  and  designedly  obtain 
from  said  Benjamin  Chambers  the  sum  of  $120  of  the  moneys 
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and  eflFects  of  the  said  Benjamin,  with  the  intent  to  cheat  and 
defraud  the  said  Benjamin  Chambers. 

There  can  be  no  doubt  this  is  a  good  count  and  charges 
an  offence  under  the  statute,  if  the  false  pretenses  are  set 
forth  in  it  with  sufficient  certainty. 

The  money  of  Chambers  was  obtained  on  a  fraudulent 
draft,  which  the  prisoner  was  not  authorized,  and  which  it  is 
found  by  the  verdict  he  knew  he  was  not  authorized  to  draw 
on  McLean.     Rexz/^.  Jackson,  3  Campbell  370;^  2  Russell  307, 

It  is  objected  that  the  count  does  not  allege  that  the 
draft  was  delivered  to  Chambers  or  was  endorsed  by  him,  and 
that  it  is  not  set  forth  according  to  its  tenor,  that  is  to  say  in 
hace  verba.  The  count  avers  that  the  paper  writing,  purport- 
ing to  be  the  draft,  was  **tlien  and  there  produced  by  the  said 
Ludam  A.  Bargie  to  the  said  Chambers.*'  This  averment  is 
in  the  usual  and  approved  form.  See  Wharton,  Precedents 
of  Indictments  and  Pleading  540. 

It  was  not  needed  to  aver  the  endorsement  by  Chambers ; 
the  prisoner  is  not  charged  in  this  count  with  fraudulently 
obtaining  the  endorsement  of  Chambers;  the  charge  is  that  by 
the  fraudulent  draft  the  prisoner  fraudulently  obtained  $120 
of  the  money  of  Chambers. 

To  constitute  the  offence  it  was  wholly  immaterial 
whether  Chambers  endorsed  the  draft  or  not.  It  was  not 
necessary  to  set  out  the  draft  in  hace  verba,  **If  the  pretence 
be  in  writing  it  is  not  necessary  to  set  it  out  in  hace  verba^ 
unless  some  question  turn  on  the  form  of  the  instrument;  it  is 
sufficient  to  state  the  pretence  in  substance  as  it  appears  in 
writing.*'     Archbold's  Criminal  Practice  and  Pleading  604. 

It  was  not  necessary  that  the  indictment  should  show 
how  the  pretence  operated  in  the  mind  of  the  party  or  in 
what  way  it  was  calculated  to  effect  the  obtaining  the  money, 
it  is  merely  matter  of  evidence.  Hamilton  vs.  Queen,  9  Adol 
&  El.  N.  S.,  277  per  Lord  Semmans.  See  also  Wharton's 
Criminal  law,  729. 

It  is  al^  suggested  in  the  reasons,  in  arrest  of  judgment, 
that  the  count  ought  to  have  averred  presentment  of  the  draft 
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to  the  drawer  for  acceptance,  and  notice  of  its  dishonor  to  the 
prisoner,  but  it  is  settled  law  that  a  drawer  without  funds  in 
the  hands  of  the  drawee,  and  who  is  not  authorized  to  draw, 
has  no  right  to  require  of  the  holder  presentment  to  the 
drawee  for  acceptance  or  payment,  or  notice  to  him  the 
drawer  of  refusal  or  dishonor.  SPhe  prisoner  in  this  case 
having  fraudulently  drawn  the  bill,  without  funds  in  the 
drawee's  hands,  or  authority  to  draw  from  the  drawee,  could 
not  claim  its  acceptance  or  payment,  or  expect  it  to  be 
honored  or  paid.  As  he  fraudulently  drew  the  bill,  he  could 
not  claim  the  right  of  a  dona  fide  drawer  in  any  proceedings 
against  him  civil  or  criminal,  no  averment  of  the  "facts 
suggested,  therefore  need  have  been  made  in  the  count  or 
proved  on  the  trial. 

We  think  the  pleader  has  in  this  count  substantially  set 
forth  the  draft,  and  that  the  ist  count  is  a  good  count  to 
sustain  the  judgment  of  the  Criminal  Court. 

The  gist  of  the  2d  count  is  that  the  prisoner,  with  intent 
to  defraud  the  said  Chambers,  on  the  2d  of  August,  1859,  ^^ 
the  county  aforesaid,  upon  like  false  pretenses,  in  substance 
as  charged  in  the  ist  count,  and  upon  the  further  false 
pretense  that  said  Chambers  would  thereby  incur  no 
personal  pecuniary  liability  or  responsibility,  did  request 
and  solicit  said  Chambers  to  sign  his  name  upon  the  back  of 
a  certain  draft  or  bill  of  exchange,  drawn  by  said  Bargie,  on 
one  Wm.  Francis  McLean,  for  the  sum  of  $120,  dated  Wash- 
ington, D.  C,  August  2,  1859,  and  payable  at  sight  to  the 
order  of  said  Benjamin  Chambers,  which  said  false  pretenses 
are  negatived  and  averred  to  be  false,  and  known  to  the 
prisoner  to  be  false  and  fraudulent,  by  means  of  which  false 
pretenses  the  prisoner  did,  then  and  there  unlawfully,  with 
intent  to  cheat  and  defraud  said  Benjamin  Chambers,  procure 
and  obtain  the  signature  of  said  Chambers  from  said  Cham- 
bers, to  and  upon  said  draft  or  bill  of  exchange,  for  the  sum  of 
$120,  by  the  writing  of  the  name  of  the  said  Benjamin  Cham- 
bers, by  the  name  of  B.  Chambers  on  the  back  of  the  said 
draft  or  bill  of  exchange,  and  beneath  the  word  **accepted;" 
it  then  proceeds  to  set  out  in  hace  verba  the  draft  and 
endorsement. 
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$120.00 

WAS.HINGTON,  D.  C,  August  2,  1859. 

**  William  Francis  McLean  pay  to  the  order  of  Benjamin 
Chambers,  at  sight,  through  the  ''Citizens*'  Bank  of  New 
Orleans,  La.,  one  hundred  and  twenty  dollars.'* 

L.  A.  Bargie. 

And  on  the  back  of  which  said  draft  or  bill  of  exchange 
is  endorsed  and  written  the  words  following,  that  is  to  say, 
"Accepted  B.  Chambers.'* 

The  draft  and  signature  so  set  out  for  inspection  of  the 
Court,  and  "the  signature  so  averred  to  be  obtained  and  pro- 
cured by  the  prisoner  from  Chambers  on  the  back  of  a  negoti- 
able draft,  is  in  law  an  endorsement.  It  is  a  contract  in  writ- 
ing by  the  endorser  Chambers,  for  the  payment  to  the  holder 
of  the  $120  named  in  the  draft.  It  is,  in  the  language  of  the 
statute,  "An  instrument  in  writing  for  the  payment  of 
money.** 

That  the  contract  of  the  endorser  is  conditional  and  not 
absolute,  does  not,  in  our  judgment,  vary  the  offence  charged 
against  the  prisoner.  It  is  a  valuable  security,  proper  to  be, 
and  we  think  meant  to  be  protected  by  the  Legislature.  The 
contract  of  endorsement,  though  conditional,  is  still,  we 
think,  an  instrument  in  writing  for  the  payment  of  money 
within  the  true  intent  of  the  1 2th  section  of  the  Penitentiary 
Act. 

If  this  be  the  true  construction  of  that  Act,  then,  as  we 
have  before  said,  it  is  immaterial  whether  Chambers  paid  the 
money  on  the  draft  and  endorsement  or  not.  The  offence  of 
the  prisoner  was  complete  when  he  fraudulently  obtained  the 
endorsement  of  Chambers.  By  that  endorsement  Chambers 
contracted  an  obligation  in  writing,  conditional  in  its  terms, 
to  pay  the  money  named  in  the  draft  to  the  dona  fide  holder 
of  it. 

The  second  count,  in  the  conclusion  of  it,  avers  that 
afterwards,  to  wit:  on  the  ist  of  November,  in  the  year  afore- 
said, Chambers,  by  reason  of  his  signature,  was  obliged  to 
pay  and  did  pay  the  said  sum  of  $120  in  cash,  to  his  great 
damage  and  against  the  statute. 
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If  we  are  right  in  the  construction  we  have  given  of  the 
statute,  the  pleader  has  performed  a  work  of  supererogation  in 
making  the  last  averment. 

Supposing  the  averment,  however,  to  be  necessary,  it  is 
assailed  for  its  generality  and  want  of  precision.  It  is 
objected  that  the  count  nowhere  charged  that  the  prisoner 
negotiated  the  draft  after  endorsement,  and  received  the  money 
for  it;  that  the  liability  and  obligation  of  Chambers,  the 
endorser,  to  pay,  ought  to  have  been  set  out  with  the  same 
precision  as  in  a  declaration  in  a  civil  suit  against  him  as 
endorser  to  charge  him  in  that  capacity;  that  is  to  say  that 
presentment  on  a  day  certain,  and  notice  of  non-acceptance  or 
non-payment  on  a  day  certain,  should  have  been  averred,  so  as 
to  show  this  Court  that  Chambers  was  bound  and  liable  in  law 
to  pay  the  money  on  the  draft,  and  that  it  ought  to  have  charged 
to  whom,  and  when  Chambers  paid  the  money.  All  these  ob- 
jections are  met  and  answered  by  the  Supreme  Court  of  New 
York  in  the  case  of  the  People  vs.  Stone,  9  Wendall  183,  184, 
189  and  190.  The  first  and  second  counts  in  the  indictment 
in  that  case  were  held  good  by  that  Court,  although  they 
were  substantially  as  general  as  the  second  count  in  the  indict- 
ment before  us. 

Lastly,  it  is  objected  that  the  prisoner  has  not  been 
charged  in  this  second  count  for  fraudulently  procuring  the 
endorsement  of  Chambers  in  the  terms  and  language  of  the 
statute;  that  is  to  say,  if  we  understand  the  objection,  he 
ought  to  have  been  charged  with  fraudulently  obtaining  from 
Chambers  **an  instrument  in  writing  for  the  payment  of 
money.*'  It  is  true  that  we  have  held  that  an  offence  under 
the  grade  of  felony,  created  by  statute,  where  the  offence  so 
created  was  unknown  to  the  common  law,  it  was  sufl&cient  as 
a  general  rule  to  follow  the  terms  of  the  statute  creating  the 
offence.  But  this,  even  in  such  cases,  is  not  a  rule  of  universal 
application,  and  false  pretences  is  one  of  the  exceptions  laid 
down  in  the  books.  Where  the  language  of  the  statute  is  so 
general  and  vague,  as  in  the  case  now  before  us,  to  give  no 
notice  to  the  accused  of  any  specific  instrument  in  writing  for 
the  payment  of  money,  and  to  what  amount,  it  would  be  most 
unjust  to  him  to  call  him  to  answer  when  he  could  not  know 
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against  what  to  defend  himself,  and  when  it  would  be  impos- 
sible in  any  subsequent  criminal  proceeding  for  the  same 
offence,  to  plead  in  bar  a  former  acquittal  or  conviction. 

In  all  such  cases  reasonable  legal  certainty  must  be  used 
in  the  indictment.  But  we  have  never  said,  where  the  lan- 
guage of  the  statute  is  even  reasonably  certain  in  defining  the 
offence,  that  the  pleader  cannot  use  other  language  more 
specific  and  more  certain  to  define  the  same  offense,  which  the 
language  of  the  statute  imparts  in  more  general  terms. 

In  the  case  now  before  us,  in  the  second  count,  '*  the  in- 
strument in  writing  for  the  payment  of  money  *  *  alleged  to 
have  been  fraudulently  obtained  by  the  prisoner  from  Cham- 
bers, is  set  out  by  the  pleader  with  all  the  particularity  of 
which  it  was  capable;  it  is  set  out  in  hace  verba,  so  that  the 
Court  can  see  and  deterpiine  whether  it  is  such  an  instrument 
as  comes  within  the  terms  of  the  statute.  Having  shown  us 
the  thing  named  with  perfect  certainty  in  all  its  particulars, 
it  is  surely  superfluous  also  to  call  it  by  its  general  and  uncer- 
tain statutory  name. 

Upon  the  whole,  we  think  the  second  count  also  good, 
and  we  affirm  the  judgment  of  the  Criminal  Court. 


Mary  R.  Bibbs 
vs, 
R.  A.  Davis,  use  op  Thomas  Waters. 

At  Law.    Decided  February  i6,  i86i. 

Appeal  from  a  judgment  of  a  fustice  of  the  Peace, 

Where  a  woman  during  cover-  quently  after  the  death  of  her 
tnre  makes  a  contract  in  reference  husband  promises  to  pay  the 
to  her  separate  estate,  and  subse-      same,  she  is  liable. 

Mr.  Robert  G.  Thrift,  attorney  for  the  appellant. 

Mr.  Mathews,  attorney  for  the  appellee. 

This  was  a  suit  brought  by  the  appellee  on  the  following 
instrument  in  writing. 
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September  9,   1858. 
Balance  due  on  settlement  with  Mr.  R.  A.  Davis,  by  me, 
34  dollars.  Mary  R.  Bibbs. 

Judgment  was  rendered  against  the  appellant  for  the 
amount,  with  interest,  from  September  9,  1858,  and. costs,  by 
William  A.  King,  a  Justice  of  the  Peace. 

On  appeal  the  judgment  was  afl&rmed. 

The  appellant,  through  her  attorney,  moved  a  new  trial 
for  the  following  reasons: 

It  having  been  proven  upon  the  trial  in  this  case  that  the 
appellant,  while  a  married  woman,  executed  and  delivered  to 
the  appellee,  in  consideration  of  work  and  labor  done  and 
performed  upon  her  farm,  the  paper  writing  herewith  filed,  and 
that  after  the  death  of  her  said  husband  (to  wit  after  the 
service  of  the  writ)  she  promised  to  pay  to  the  defendant  the 
the  amount  therein  specified.  The  said  appellant  moved  the 
Court  to  instruct  the  jury  in  substance  as  follows,  to  wit:  If 
they  believe  fi-om  the  whole  evidence  aforesaid  that  the  said 
appellant,  during  coverture,  executed  and  delivered  to  the  said 
appellee  the  said  paper  writing,  and  after  coverture  promised 
to  pay  the  same,  it  is  null  and  void,  and  they  must  find  for  the 
appellant. 

This  instruction  the  Court  refused  to  grant,  and  instead, 
instructed  the  jury  that  if  they  believe  the  said  evidence  to 
find  for  the  appellee.  The  refusal  of  the  instructions  prayed 
and  the  instruction  granted,  are  respectfully  assigned  as  error, 
and  the  grounds  for  a  new  trial  for  the  following  reasons: 

First,  The  contract  of  a  feme-covert  is  null  and  void  and 
not  voidable,  and  a  judgment  cannot  be  rendered  at  law 
against  her  person  or  property  thereupon. 

Second,  The  promise  of  a  feme-covert  being  null  and 
void,  and  her  subsequent  promise  when  sole,  without  a  new 
consideration  is  also  void. 

Third,  In  equity  the  agreement  of  a  feme-covert  made 
upon  the  faith  of  her  separate  estate  is  not  an  obliga- 
tory contract,  for  as  a  feme-covert  she  is  incapable  of  contract- 
ing, but  is  rather  an  appointment  out  of  her  separate  estate. 
The  power  of  appointment  is  incident  to  the  power  of  enjoy- 
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ment,  and  every  security  thereon  executed  by  her  is  deemed 
an  appointment, /r^  hanto  of  the  separate  estate.  A  feme- 
covert  can  bind  her  separate  estate  only  according  to  the 
terms  of  the  instrument  creating  the  same. 

Courts  of  Equity  never  decree  in  personam  but  in  rem. 

All  of  which  we  respectfully  submit  to  the  consideration 
of  the  Court. 

Upon  full  argument  by  counsel,  the  Court  held  that 
where  a  lady  during  marriage  makes  a  contract  in  reference 
to  her  separate  estate,  and  subsequently  after  the  death  of 
her  husband,  promises  to  pay  the  same,  she  is  liable  there- 
upon at  law. 

Motion  overruled  and  judgment  on  the  verdict. 


REPORTS    OF    CASES 

DECIDED  IN  THE 

Circuih  \  ourh  o^  \th)^  Di^bricb  o^  C oIun)t)ia, 

FOR  THE 

COUNTY  OF  WASHINGTON, 

MAY  TERM,  1861. 

James  Duni^op,  Chief  Judge;  James  S.  Morsei.i«  and 
Wii,i«iAM  M.  Merrick  Associate  Judges. 


WlI^LIAM  C.  LOVERING 
VS. 

w.  w.  dutcher. 
Decided  May  24,  1861. 

Appeal  from  a  decision  of  the  Commissioner  of  Patents. 

1.  Where  a  question  of  inter-  the  application  for  patent  as  a 
ference  is  decided  by  the  Commis-  new  discovery  in  the  art,  a  patent 
sioner  of  Patents  on  appeal  to  the  will  be  denied  by  this  Court. 
Circuit  Court,  the  question  to  be  Rule  also  stated  when  knowledge 
decided  by  the  Court  under  the  of  the  invention  had  been  sup- 
Act  of  July  4,  1836,  is  who  is  '  pressed  and  kept  a  secret  for  a 
entitled  to  a  patent.  term  of  years;  and  also  the  rule 

2.  Where  an  invention  has  been  when  a  foreign  patent  has  been 
discovered  and  in  public  use  for  obtained  for  the  alleged  inven- 
two  years  or  more,  prior  to  filing  tion. 

Mr.  Brooks,  counsel  for  Butcher. 

On  appeal  to  the  Circuit  Court  from  the  Commissioner  of 
Patent's  decision  in  favor*  of  Butcher,  in  the  interference 
between  the  parties  relating  for  Temples  for  Looms. 
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Chief  Judge  James  Dunlop  says: 

I  assume  that  the  office  was  right  in  holding  thdt  the 
improvements  for  Temples  for  Looms  claimed  on  their 
application  for  patents  by  lyovering  and  Dutcher  were  sub- 
stantially the  same,  and  that  the  interference  was  properly 
declared.  It  only  remains  therefore  on  this  appeal  to  decide 
whether  Dutcher  was  entitled  to  the  pate'nt  awarded  to  him 
by  the  Commissioner  in  his  judgment  of  the  4th  of  February 
last. 

It  is  insisted  in  argument  by  Mr.  Butcher's  counsel  that 
the  only  question  in  issue  before  the  Commissioner  or  before 
me  on  this  appeal,  is  priority  of  invention,  and  that  if  Dut- 
cher was  the  first  inventor  the  judgment  must  be  affirmed. 
That  all  other  issues  are  collateral  and  not  to  be  noticed. 

This  is  a  mistake.  The  8th  Section  of  the  Act  of  the  4th 
of  July,  1836,  under  which  my  jurisdiction  in  this  case  arises 
in  these  words: 

**That  whenever  an  application  shall  be  made  for  a 
patent,  which  in  the  opinion  of  the  Commissioner  would 
interfere  with  any  other  patent,  for  which  an  application  may 
be  pending,  or  with  any  unexpired  patent,  which  shall  have 
been  granted,  it  shall  be  the  duty  of  the  Commissioner  to 
give  notice  thereof  to  such  applicants  or  patentees,  as  the  case 
may  be,  and  if  either  shall  be  dissatisfied  with  the  decision  of 
the  Commissioner  on  the  question  of  priority  of  right  or 
invention,  on  a  hearing  thereof,  he  may  appeal  from  such 
decision  on  the  like  terms  and  conditions  as  are  provided  in 
the  preceding  Section  of  this  Act,  and  the  like  precedings 
shall  be  had  to  determine  which  or  whether  either  of  the 
applicants  is  entitled  to  receive  a  patent  as  prayed  for,  &c." 

My  authority  therefore  on  this  appeal  is  to  determine 
which  or  whether  either  of  the  applicants  *'is  entitled  to  a 
patent  as  prayed  for.'* 

An  applicant  may  be  the  first  inventor  and  still  not 
entitled  to  a  patent.  He  may  have  lost  his  right  in  various 
ways,  as  for  instance:  ist.  By  abandonment  to  the  public. 
2nd.  Laches,  in  not  applying  in  a  reasonable  time  for  a 
patent.     3rd.  Permitting  his  in^;ention  to  go  into  public  use 
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more  than  two  years  before  his  application.  2|.th.  Unreason- , 
ably  delaying  to  perfect  his  invention,  till  a  later  diligent 
original  inventor  perfects  the  invention  and  applies  for  a 
patent,  &c.  My  duty  therefore  is  to  inquire  into  all  the  facts 
and  circumstances  given  in  evidence,  which  go  to  invalidate 
Dutcher's  claim. 

It  appears  according  to  Butcher's  own  pretentions  and 
the  evidence  of  his  sole  witness,  Isaac  C.  Myers,  that 
Dutcher  made  the  invention  late  in  1854  or  early  in  1855,  and 
applied  it  to  looriis  in  a  factory  at  North  Bennington,  Ver- 
mont, belonging  to  Mr.  P.  L.  Robinson,  for  whom  Myers  was 
foreman  or  superintendent. 

In  answer  to  the  8th  interrogatory  in  chief  to  witness 
Myers,  he  says,  * 'It  was  put  on  to  a  loom  and  operated.  I 
could  not  tell  what  became  of  it.  I  may  have  left  some  there 
after  I  left,  but  I  cannot  say  as  to  that." 

In  answer  to  the  9th  interrogatory  in  chief  Myers  says, 
**They  were  put  there  by  Mr.  Dutcher  for  trial,  and  experi- 
ment on  Butcher's  account." 

In  answer  to  the  19th,  20th  and  21st  cross  interroga- 
tories he  says  he  left  Bennington,  Vermont,  February  the  8th, 
1855,  does  not  know  how  many  temples  Butcher  constructed, 
like  the  new  temple,  only  knows  those  he  put  on  the  looms, 
and  does  not  know  how  long  they  remained  on  the  looms, 
and  whether  they  were  on  the  looms  when  he  left;  also  proved 
that  Butcher  had  a  workshop  eighty  yards  from  Robinson's 
factory,  and  was  a  temple  loom  manufacturer. 

Mr.  Butcher  did  not  apply  for  a  patent  until  May  the  14th, 
i860.  His  adversary,  I/)vering,  invented  the  same  improve- 
ment for  temple  for  looms  according  to  the  proof  in  Becem- 
ber,  1859,  o^  ^^  January,  i860,  and  applied  for  a  patent  the 
28th  of  March,  i860. 

It  appears  that  more  than  five  years  intervened  between 
the  date  of  Butcher's  discovery  and  his  appearance  at  the 
office  to  make  his  claim,  and  not  till  five  or  six  months  after 
I/)vering's  discovery  of  the  same  improvement  and  six  weeks 
after  lyovering  had  actually  presented  his  claim  for  the  pro- 
tection of  a  patent. 

It  is  not  pretended  by  Butcher  (although  Myers  testifies 
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his  application* of  the  temples  to  the  looms  in  Bennington, 
Vennont,  in  P.  L.  Robinson's  cotton  mill,  late  in  .1854  or  early 
in  1855,  was  an  experiment,  and  on  Butcher's  own  account;) 
that  the  invention  was  not  then  perfected  and  complete,  on 
the  contrary  his  counsel,  Mr.  Brooks,  in  his  argument  before 
me,  strenuously  insists  the  invention  was  as  perfect  and  com- 
plete in  1854-5  as  it  is  now. 

There  is  no  evidence  that  in  the  long  interval  he  made 
any  efforts  to  add  to  it  or  improve  it,  although  Myers  proves 
Dutcher  was  reported  well  off.  Dutcher*s  invention,  as  now 
claimed  is  the  same,  without  alteration,  improvement  or 
addition,  as  that  applies  to  looms  in  the  Bennington  factory 
in  1854-5. 

It  seems  to  me  very  clear  that  Mr.  Dutcher,  by  his  long 
delay  and  gross  neglect  to  give  the  public  the  benefit  of  his 
invention,  by  presenting  it  after  it  was  perfected  promptly  at 
the  Patent  Office  has  forfeited  all  claim  now  to  receive  a 
patent,  and  this  for  many  reasons. 

First.  Because  more  than  two  years  have  elapsed  since 
the  invention  was  complete  and  the  introduction  into  public 
^use  in  Robinson's  factory  in  1854-55.  Although  Myers  says 
ttie  temples  were  tried  as  an  experiment,  and  on  Dntcher's 
account,  it  is  admitted  by  Butcher's  counsel  the  invention 
was  then  perfect  as  it  is  now,  and  the  temples  were  used  for 
some  time  in  Robinson's  factory,  a  public  place,  open  to  pub- 
lic inspection  without  any  concealment,  and  whether  Robin- 
son bought  and  paid  for  them  or  not,  he  had  certainly  the  use 
of  them  in  his  factory.  That  use,  if  it  showed  the  temples 
to  be  profitable,  would  lead  to  the  sale  of  them,  and  gave  Mr. 
Dutcher  prospective  profits.  Myers  says  Dutcher  was  a  man- 
ufacturer of  temples,  but  whether  he  made  others  for  sale 
like  those  put  in  use  in  Robinson's  factory  he  does  not  know. 

Second.  If  Mr.  Dutcher  concealed  his  invention  for  five 
years  after  it  was  complete,  even  though  he  never  sold  it  for 
profit,  or  introduced  it  to  public  use,  he  cannot  now  claim  a 
patent.  This,  I  think,  has  been  settled  by  the  Supreme 
Court  of  the  United  States  in  Pennock  and  Sellers  vs,  Delogue 
2  Peters  i;  they  say,  **  If  an  inventor  should  be  permitted  to 
hdld  back  from  the  knowledge  of  the  public  the  secret  of  his 
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invention,  it  would  materially  retard  the  progress  of  science 
and  the  nsefol  arts,  and  give  a  premium  to  those  least  prompt 
to  communicate  their  discoveries." 

In  Kendall  ef  al.  vs.  Winsor,^  the  Supreme  Court  says: 
'*  By  correct  induction  from  these  truths  it  follows  that  the 
inventor  who  designedly,  and  with  the  view  of  applying  it 
indefinitely  and  exclusively  for  his  own  profit,  withholds  his 
invention  from  the  public,  comes  not  within  the  policy  or 
objects  of  the  Constitution  or  Acts  of  Congress.  He  does  not 
promote,  and  if  aided  in  his  design,  would  impede  the  prog- 
ress of  science  and  the  useful  arts,  and  with  very  bad  grace 
could  he  apply  for  favor  or  protection  to  that  society,  which 
if  he  had  not  injured,  he  certainly  had  neither  benefited  nor 
intended  to  benefit.  Hence,  if  during  such  concealment  an 
invention  similar  or  identical  with  his  own  could  be  made 
and  patented,  or  brought  into  use  without  a  patent,  the  latter 
could  not  be  inhibited  nor  restricted  upon  proof  of  its  identity 
with  a  machine  previously  invented  and  withheld  and  con- 
cealed by  the  inventor  from  the  public.  The  rights  and 
interests,  whether  of  the  public  or  of  individuals,  can  never 
be  made  to  yield  to  schemes  of  selfishness  or  cupidity.** 

Again  at  page  327,  same  case,  they  say:  **  It  is  unques- 
tionable right  of  every  inventor  to  confer  gratuitously  the 
benefits  of  his  ingenuity  upon  the  public,  and  this  he  may  do 
either  by  express  declaration  or  by  conduct  equally  signifi- 
cant, with  language,  such  for  instance  ^  an  acquiescence  in 
the  full  knowledge  of  the  use  of  the  invention  by  others,  or 
he  may  forfeit  his  rights  as  an  inventor  by  a  willful  or  negli- 
gent postponement  of  his  claims,  or  by  an  attempt  to  with- 
hold the  benefits  of  his  improvements  from  the  public  until  a 
similar  or  the  same  improvement  should  have  been  made  and 
introduced  by  others.  Whilst  the  remuneration  of  genius 
and  useful  ingenuity  is  a  duty  incumbent  on  the  public,  the 
rights  and  welfare  of  the  community  must  be  fairly  dealt 
with  and  eflFectually  guarded;*'  and  the  same  page,  **  these 
cases,  referring  to  Pennock  and  Sellers  vs.  Dialogue  2  Peters 
i;  and  Shaw  vs.  Cooper  7  Peters  291,  may  be  regarded  as 
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leading  cases  upon  the  question  of  abrogation  or  relinquish- 
ment of  patent  privileges,  as  resulting  from  the  party's  inten- 
tion, from  abandonment  or  neglect,  or  from  use  known  and 
assented  to.** 

I  also  refer  on  this  point  to  the  case  of  Spear  vs.  Stewart 
and  Peterson,  Assignees  of  Belson,  decided  by  me  on  appeal 
from  the  Patent  Office,  August  the  29th,  1859.  (10  P.  O., 
Ap.  190.)  In  that  case  among  other  things  I  said.  **  The  7th 
section  of  the  Act  of  1839,  denies  to  an  inventor  who  has 
sold  his  invention  before  he  has  applied  for  a  patent,  a  right  to 
a  valid  patent,  if  such  sale  has  been  made  more  than  two  years 
before  such  application,  and  I  see  no  reason  why  an  inventor, 
who  has  concealed  his  invention  more  than  two  years,  and 
thereby  injured  the  public,  should  stand  on  a  better  footing 
than  the  inventor  above  referred  to  who  sells.  The  statutory 
bar  to  the  inventor  who  sells,  would  seem  by  analogy  very 
properly  applicable  to  the  inventor  who  secretes.  Mr.  Belson 
has  withheld  his  application  not  only  for  more  than  two  years, 
but  for  more  than  five  years.  His  delay  in  my  judgment  for 
this  long  time  amounts  to  gross  and  culpable  negligence,  and 
forfeit  his  right  to  a  patent,  unless  satisfactory  accounted 
for.  If  the  statutory  bar  (of  two  years)  is  properly  applica- 
ble by  analogy  as  above  suggested,  then  it  cuts  off  all  excuses 
good  or  bad,  but  if  I  am  wrong  in  this,  let  us  turn  to  the 
excuses,  &c.*' 

In  the  present  case  no  excuse  for  the  culpable  delay  have 
been  made  by  Mr.  Butcher. 

Third.  The  same  invention  was  patented  in  England,  to 
Elser  and  Leach,  January  the  8th,  1859,  more  than  two  years 
before  the  date  of  Butcher's  application  to  the  Patent  Office 
here. 

Under  the  7th  sec,  of  the  Act  of  1836,  this  English 
patent  would  have  barred  Butcher's  case,  in  the  office  the  same 
invention  had  been  patented  abroad.  The  words  of  the  sec- 
tion  applicable  here  are:  **  But  whenever  on  such  examina- 
tion it  shall  appear  to  the  Commissioner  that  the  applicant 
was  not  the  original  and  first  inventor  or  discoveror  thereof, 
or  that  any  part  of  that  which  is  claimed  as  new  had  before 
been  invented,  or  discovered,  or  patented,  or  described  in  any 
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printed  publication  in  this  or  any  foreign  country   as  afore- 
said, &c/' 

It  is  true  this  provision  of  law  has  been  modified  by  the 
6th  section,  of  the  Act  of  the  3d  of  March,  1839.  The  6th 
section  is  in  these  words:  **  That  no  person  shall  be  debarred 
from  receiving  a  patent  for  any  invention  or  discovery  as  pro- 
vided in  the  Act  approved  on  the  4th  of  July,  1836,  to  which 
this  is  an  addition,  by  reason  of  the  same  having  been 
patented  in  a  foreign  country  more  than  six  months  prior  to  his 
application,  provided  that  the  same  shall  not  have  been  intro- 
duced into  public  and  common  use  in  the  United  States,  prior 
to  the  application  for  such  a  patent,  &c. 

Now  this  proviso,  it  seems  to  me,  still  debars  Mr.  Dutcher. 
Mr.  Dutcher  did  not  make  his  application  for  his  patent  till 
the  14th  of  May,  i860.  Many  months  before  that  time 
Lovering  had  invented  and  used  the  same  templers,  and  had 
actually  applied  to  the  office  for  a  patent,  on  the  28th  of 
March,  i860.  These  Acts  of  Lovering,  I  think,  must  be  held 
to  gratify  the  words  of  the  proviso  of  the  6th  sec.  above  set 
forth,  introduced  into  public  and  common  use  in  the  United 
States,  prior  to  the  **  application  for  such  patent.'* 

On  all  these  grounds  therefore  I  am  of  opinion  Mr. 
Dutcher  has  forfeited  his  right  to  the  patent  claimed  by  him. 
I  sustain  the  appellant's  5th  reason  of  appeal,  and  do  this 
24th  day  of  May,  1861,  reverse  the  judgment  of  the  Com- 
missioners of  date  4th  of  February,  1861. 

I  am  also  of  opinion  that  Lovering  is  not  entitled  to  the 
patent  claimed  by  him,  because  he  has  been  anticipated  in 
the  invention  of  Dutcher,  and  also  by  the  English  patentees, 
Elser  and  Leach. 

Jas.  DUNI.OP, 

Chief  Judge, 
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The  United  States 
And  the  Officers  and  Crew  of  the  United  States 

Vessei,,  **Monticelix)'* 

vs. 

The  British  Schooner,  **Tropic  Wind*' 

Her  TACKI.E,  Apparel,  Furniture  and  Cargo. 

In  admiralty.    Decided  June  13,  1861. 

District  Court.    James  Dunxop,  Judge. 


1.  Where  war  exists,  the  Presi- 
dent of  the  Qnited  States  has  the 
constitutional  authority,  as  a  bel- 
ligerent right,  without  any  Act  of 
Congress,  to  institute  and  declare 
a  blockade. 

2.  The  President  of  the  United 
States  having  by  his  proclamation, 
with  the  assertion  of  the  right  of 
blockade,  declared  in  substance 
that  a  state  of  civil  war  existed, 
and  blockade  being  a  belligerent 
right  incident  to  a  state  of  war, 
the  blockade  of  the  Ports  of  Va> 
was  lawfully  proclaimed  by  the 
President. 

3.  The  blockade  of  the  ports  of 
Va.  became  effective  on  a  certain 
day;  fifteen  da3^s  from  that  date 
were  allowed  to  neutral  vessels  to 
leave  those  ports,  with  or  without 


cargoes,  the  Tropic  Wind  sailed 
from  the  port  within  the  fifteen 
days,  but  with  a  cargo  that  was 
put  on  board  after  notice  to  her 
that  the  blockade  had  become 
effective.  Held,  that  both  vessel 
and  cargo  were  thereby  forfeited. 
4.  After  the  Court  had  prepared 
its  opinion  upon  the  proofs  and 
papers  in  its  possession,  deciding 
that  a  forfeiture  had  been  in- 
curred, an  eair  parte  suggestion 
was  made  by  the  counsel  for  the 
claimant  to  the  effect  that 
the  whole  correspondence  (a  part 
of  which  was  in  the  case)  would 
show  that  the  strictness  of  the 
blockade  had  been  relaxed,  and 
the  Court  allowed  the  case  to 
stand  upon  for  "further  propf** 
upon  this  single  point. 


The  facts  in  this  case  sufficiently  appear  in  the  opinion  of 
the  Court. 

Mr.  Edward  C.  Carrington,  United  States  District 
Attorney  of  the  District  of  Columbia,  Proctor  for  Libillants. 

Mr.  James  M.  Cari,isi,e,  Proctor  and  Advocate  of 
Charles  Layton,  master  of  the  British  Schooner,  Tropic 
Wind. 

The  points  made  by  Mr.  Carlisle,  of  cotmsel  for  the 
owners  of  the  vessel  and  cargo,  were  as  follows: 
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I .  A  blockade,  under  the  law  of  nations,  must  be  the 
act  of  a  belligerent.  There  must  be  a  public  war.  If  a 
sovereign  close  certain  of  his  own  ports  on  account  of 
domestic  disturbances,  and  interdict  all  commerce  with  them 
upon  certain  penalties  and  forfeitures,  this  is  not  blockade 
under  the  law  of  nations,  but  municipal  legislation  or  decree 
of  the  sovereign. 

This  distinction  is  taken  by  the  Supreme'  Court  in  the 
case  of  Rose  vs.  Himely  4  Cranch,  241,  where  the  Island  of 
St.  Domingo  being  in  a  state  of  revolt,  a  decree  similar  to 
that  of  the  President's  proclamation  was  made  by  the 
authority  of  the  French  Republic.  The  Court  held  that  the 
capture  in  that  case  was  not  jure  belli  but  was  jure  cwili. 
There  i^s  no  repugnancy  between  the  two  rights,  belligerent 
and  of  sovereignty.  One  may  be  superadded  to  the  other. 
But,  by  the  authority  of  the  same  case  and  others,  it  is  to  be 
determined  by  the  acts  and  declarations  of  the  sovereign 
himself,  in  which  character  he  is  acting,  whether  simply 
enforcing  his  own  authority  upon  his  own  subjects,  and 
within  his  own  jurisdiction,  or  carrying  on  a  public  war; 
whether  a  war  between  independent  nations  or  a  civil  war, 
which  is  still  a  war,  recognized  by  the  jus  gentium  as 
entitling  both  parties  to  all  the  rights  of  belligerents  as  to 
other  nations. 

2.  If  the  sovereign  power  had  proclaimed  and  instituted 
this  blockade,  the  case  would  then  be  parallel  with  that  cited 
from  4  Cranch.  But  in  this  case  the  sovereign  power  has  not 
acted,  unless  the  President  be  an  absolute  monarch.  This 
case  arises  in  a  court  of  justice  by  the  libel  of  the  govern- 
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ment  and  the  captors,  who  ask  a  decree  of  condemnation. 
The  Court  is  held  under  the  Constitution  and  laws  of  the 
United  States.  Political  necessity,  or  the  temporary  will  of 
the  people  to  suspend  the  constitutional  government,  and  in 
its  place  to  erect  a  dictatorship  for  the  preservation  of  the 
Union,  however  justifiable  elsewhere,  can  have  no  standing 
in  this  Court.  This  is  the  act  of  the  President.  Is  it  an  act 
of  war?  The  answer  is,  that  by  the  Constitution  Congress 
alone  can  declare  or  recognize  war.    Is  it  a  municipal  decree? 
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The  answer  is  equally  clear,  the  President  has  no  legislative 
or  sovereign  powers  or  attributes. 

3.  Taking  the  case  either  way,  and  admitting  the  power, 
the  terms  of  the  proclamation  of  the  19th  and  27th  of  April 
clearly  show  that  the  act  is  one  which  studiously  disclaims 
and  denies  any  actual  war  or  belligerent  rights  in  the  States 
blockaded.     It  is   therefore  no  case  of  capture  jure  belli, 

4.  Whether  a  war  exists  or  not  is  a  political  question 
which  is  to  be  answered  exclusively  and  conclusively,  as  to 
the  Courts  of  the  United  States,  by  the  executive  govern- 
ment of  the  United  States,  and  not  by  the  opinion  of  the 
Court  or  bar,  or  that  of  all  the  foreign  nations. 

This  is  firmly  settled  by  the  Supreme  Court  of  the  United 
States;  United  States  vs.  Palmer  3  Wheat.  463;  Foster  vs, 
Neilson  2  Pet.  253;  Williams  vs.  Suffolk  Ins.  Co.  13  Pet. 
415;  and  Luther  vs.  Borden  7  How.  i;  the  case  of  Dorris* 
Rebellion.  All  the  public  acts  of  the  executive  pronounce 
this  to  be  no  case  of  war.  The  Southern  Confederacy  is  not 
recognized  as  a  government  de/aciOy  those  in  arms  under  that 
supposed  authority  are  merely  rebels  and  traitors  on  lands  and 
pirates  on  the  seas.  It  is  true  that  Great  Britain,  to  whom 
the  ship  belongs,  appears  to  think  differently.  But  this 
Court  takes  the  political  status  in  question  absolutely  and 
solely  from  the  executive  government  of  the  United  States. 
The  other  nations  judge  for  themselves,  and  their  Courts 
follow  them. 

5.  This  proclamation  assumes  to  aunul  the  existing 
treaties  with  Great  Britain  by  closing  a  large  portion  of  the 
ports  of  the  Union.  There  is  at  all  events  no  war  with  Great 
Britain,  regular  or  irregular.  The  President  can  neither 
make  nor  unmake  a  treaty.  Ports  of  entry  created  by  Acts 
of  Congress  can  only  cease  to  be  such  by  the  exercise  of  the 
same  power.  These  ports  being,  by  the  theory  of  the  Gov- 
ernment, in  the  Union,  by  what  authority  are  they  blockaded? 
By  what  authority  are  neutrals  excluded? 

But  6.  Waving  these  points  argumenti  gratia^  here  was 
no  breach  of  blockade.  The  schooner  neither  went  into  Nor- 
folk nor  passed,  nor  attempted  to  pass,  the  blockade  at  Hamp- 
ton Roads.     She  was  lying  at  anchor  at  the  mouth  of  the 
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James  River.  The  blockade  was  to  prevent  ingress  from  the 
sea  and  egress  to  the  sea.  This  is  clear  from  the  notice  given 
by  Commander  Pendergrast.  The  mere  intention  is  no  breach 
of  the  blockade  (Wheaton  on  Captures,  193-4,  Fjtzsimmons 
vs.  The  Newport  Insurance  Company  4  Cranch  186).  But 
there  was  no  intention  to  run  the  blockade.  It  is  clear  on  the 
proof  that  the  consul  and  the  master  thought  she  might  law- 
fully proceed  to  sea,  having  cleared  from  Richmond  within 
the  fifteen  days,  and  with  reason.  Such  was  evidently  the 
extent  of  the  privilege,  which  otherwise  was  vain. 

7.  The  cargo  is  not  liable  to  condemnation  if  all  the 
foregoing  points  are  for  the  captors.  It  was  owned  in  Liver- 
pool before  the  blockade.  The  master  is  not  agent  for  the 
owners;  nor  is  the  shipping  merchant  in  the  blockading  port. 
This  interest,  as  well  private  as  for  the  government  de  facto ^ 
are  against  the  owners.  He  will  ship  without  regard  to  risk 
to  make  his  commissions,  and  to  benefit  the  State  by  export- 
ing her  produce.  'Shere  was  no  time  to  countermand  the 
order.     (Wheaten  on  Captures  203  and  209.) 

After  the  case  was  argued  by  the  Proctors  for  the  libel- 
lants  and  the  respondent  and  submitted  to  the  Court.  Judge 
Dunlop  gave  the  following  opinion : 

A  libel  has  been  filed  by  the  United  States  and  the  cap- 
tors in  this  Court  setting  in  Admiralty  to  condemn  as  prize 
the  English  schooner  * 'Tropic  Wind"  and  cargo,  valued  at 
$22,000  for  violating  a  blockade  of  the  ports  of  Virginia,  pro- 
claimed by  the  President  of  the  United  States  on  the  27th  of 
April,  1 86 1. 

The  capture  was  made  in  or  near  the  mouth  of  James 
River  by  the  United  States  ship  **Monticello,**  Captain  (D. 
S.  Brown,  Commander)  on  the  21st  day  of  May,  1861.  The 
blockade  of  the  Port  of  Richmond,  Virginia,  into  which  port 
the  Tropic  Wind  had  entered  before  the  proclamation  is 
alleged  to  have  been  made  effective  on  the  30th  of  April,  and 
notice  of  it  brought  home  to  the  Captain  of  the  Tropic  Wind 
and  the  British  Consul  at  Richmond,  at  least  as  early  as 
the  2d  of  May.  Fifteen  days  were  allowed  by  the  United 
States  to  neutral  vessels  to  leave  the  blockade  port  of  Rich- 
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mond    from  the    30th  of  April,   the  day  of  the    effective 
blockade. 

It  appears  that  the  Tropic  Wind  commenced  to  load  her 
cargo  at  Richmond,  Virginia,  on  the  13th  of  May,  completed 
her  lading  on  the  14th  of  May,  and  sailed  from  Richmond  the 
same  day,  bound  for  Halifax,  Nova  Scotia. 

Mr.  Carlisle  appeared  for  the  vessel  and  cargo,  filed  the 
answer  of  Captain  Layton,  and  the  case  has  been  argued  and 
submitted  to  me  on  the  libel,  answer,  evidence  taken  inprepar- 
atorio  and  official  documents. 

The  authority  of  the  President  to  institute  the  blockade 
is  denied  by  the  respondents,  who  insist  that  the  power, 
under  the  Constitution  of  the  United  States  can  only  be  exer- 
cised by  the  National  Legislature,  and  this  is  the  first  ques- 
tion to  be  considered. 

It  is  true,  no  department  of  the  Federal  Government  can 
exercise  any  powers  not  expressly  conferred  on  it  by  the  Con- 
stitution of  the  United  States,  or  neces^ry  to  give  effect  to 
granted  powers,  all  others  are  reserved  to  the  States  respec- 
tively, or  to  the  people.  In  the  2d  Article,  2d  section,  of  the 
Constitution  of  the  United  States,  is  this  provision:  "The 
President  shall  be  Commander-in-Chief  of  the  Army  and  Navy 
of  the  United  States,  and  of  the  militia  of  the  several  States 
when  called  into  actual  service  of  the  United  States." 

In  the  war  with  Mexico,  declared  by  Congress  to  exist 
by  the  act  of  Mexico,  (See  9  Statute  at  Large,  page  9,)  the 
Supreme  Court  have  maintained,  in  two  cases,  that  the  Presi- 
dent, Ti-ithoui  any  Act  of  Congress ^  as  Commander-in-Chief  of 
the  Army  and  Navy,  could  exert  the  belligerent  right  of 
levying  contributions  on  the  enemy  to  annoy  and  weaken 
him.  In  the  case  of  Fleming  et  al,  vs.  Page  9  Howard  615, 
the  present  Chief  Justice  says,  **As  Commander-in-Chief  he 
is  authorized  to  direct  the  movements  of  the  naval  and  mili- 
tary forces,  placed  by  law,  at  his  command,  and  to  employ 
them  in  the  manner  he  may  deem  most  effectual  to  harass  and 
conquer  and  subdue  the  enemy;*'  again  at  page  616,  **The 
person  who  acted  in  the  character  of  collector  in  this  instance, 
acted  as  such  under  the  authority  of  the  military  commander, 
and  in  obedience  to  his  orders,  and  the  duties  he  exacted,  and 
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the  regulations  he  adopted  zvere  noi  those  prescribed  by  law^ 
but  by  the  President  in  his  character  of  Commander-in-Chief . 
The  Custom  House  was  established  in  an  enemy's  country  as 
one  of  the  weapons  of  war.  It  was  established  not  for  the 
purpose  of  giving  the  people  of  Tamaulipas  the  benefit  of  com- 
merce with  the  United  States  or  with  other  countries,  but  a 
measure  of  hostility,  and  as  a  part  of  the  military  operations 
in  Mexico,  it  was  a  m^de  of  exacting  contributions  from  the 
enemy  to  support  our  army,  and  intended  also  to  cripple  the 
resources  of  Mexico,  and  make  it  feel  the  evils  and  the  burdens 
of  the  war.  The  duties  required  to  be  paid  were  regulated 
with  this  view,  and  were  nothing  more  than  contributions 
levied  upon  the  enemy  which  the  usages  of  war  justify  when 
an  army  is  operating  in  the  enemy's  country." 

The  other  case  to  which  I  allude  is  Cross  et  al.  vs.  Har- 
rison i6  Howard  189,  190;  Judge  Wayne,  in  delivering  the 
opinion  of  the  Supreme  Court,  says:  **  Indeed,  from  the  letter 
of  the  then  Secretary  of  State,  and  from  that  the  Secretary  of 
the  Treasury,  we  cannot  doubt  that  the  action  of  the  Military 
Governor  of  California  was  recognized  as  allowable  and  lawful 
by  Mr.  Polk  and  his  Cabinet.  We  think  it  was  a  rightful 
and  correct  recognition,  under  all  the  circumstances,  and 
when  we  say  rightful  we  mean  that  it  was  constitutional, 
although  Congress  had  not  passed  an  Act  to  extend  the  col- 
lection of  tonnage  and  import  duties  to  the  ports  of  Califor- 
nia. California,  or  the  port  of  San  Francisco,  had  been  con- 
quered by  the  arms  of  the  United  States  as  early  as  i846* 
Shortly  afterwards  the  United  States  had  military  possession 
of  all  of  Upper  California.  Early  in  1847  the  President,  as 
constitutional  Commander-in-Chief  of  the  Anmy  and  Navy, 
authorized  the  military  and  naval  commanders  of  our  forces 
in  California  to  exercise  the  belligerent  rights  of  conqueror, 
and  to  form  a  civil  government  for  the  conquered  country,  and 
to  impose  duties  on  imports  and  tonnage  as  military  contribu- 
tions for  the  support  of  the  Government  and  of  the  army 
which  had  the  conquest  in  possession,  &c.  No  one  can 
doubt  that  these  orders  of  the  President,  and  the  action  of  our 
army  and  navy  commanders  in  California  in  conformity  with 
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them,  was  according  to  the  law  of  arms,"  &c.  (See  also  pages 
191,  193,  195,  196,  201). 

Blockade  is  a  belligerent  right,  under  the  law  of  nations, 
where  war  exists,  and  is  as  clearly  defined  as  the  belligerent 
right  to  levy  contributions  in  the  enemy's  country.  As  the 
Supreme  Court  hold  the  latter  power  to  be  constitutionally 
in  the  President,  without  an  Act  of  Congress,  as  Cotamander- 
in-Chief  of  the  Army  and  Navy,  it  follows  necessarily  that 
the  power  of  blockade  also  resides  with  him;  indeed,  it  would 
seem  a  clearer  right,  if  possible,  because,  as  Chief  of  the 
Navy,  nobody  can  doubt  the  right  of  its  commander  to  order 
a  fleet  or  a  ship  to  capture  an  enemy's  vessel  at  sea,  or  to 
bombard  a  fortress  on  shore,  and  it  is  only  another  mode  of 
assault  and  injury  to  the  same  enemy  to  shut  up  his  harbors 
and  close  his  trade  by  the  same  ship  or  fleet.  The  same 
weapons  are  used;  the  commander  only  varies  the  mode  of 
attack. 

In  the  first  article,  section  8,  clause  11,  of  the  Constitu- 
tion, under  the  legislative  head,  power  is  granted  to  Congress 
"to  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water."  These 
powers  are  therefore  solely  confided  to  and  within  the  con- 
trol of  the  Legislature,  and  cannot  be  exercised  by  the  Presi- 
dent. The  President  cannot  declare  war,  grant  letters  of 
marque,  &c.,  though  all  the  other  belligerent  rights  arising 
out  of  a  state  of  war  are  vested  in  him  as  Commander-in- 
Chief  of  the  Army  and  Navy.  But  war  declared  by  Congress 
is  not  the  only  war  within  the  contemplation  of  the  Constitu- 
tion. In  clause  15,  article  i,  section  8,  among  the  legislative 
powers  is  this:  **to  provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  insurrection  and  repel 
invasions,"  and  the  Legislature  in  execution  of  this  power 
passed  the  Act  of  1795  (ist  Statute  at  Large,  424),  vesting  in 
the  President,  under  the  terms  set  forth  in  the  statute,  discre- 
tionary power  over  the  militia  in  cases  enumerated  in  this 
fifteenth  clause  of  section  8,  article  i.  The  staius  of  foreign 
nations  whose  provinces  or  dependencies  are  in  revolution, 
foreign  invasion  of  our  own  country,  and  insurrection  at  home, 
are  political  questions  determined  by  the  executive  branch  of 
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our  Government.  I  refer  on  this  subject  to  the  following 
cases  of  the  Supreme  Court  of  the  United  States:  **The  San- 
tissima  (7  Wheaton  305)*'     The  Court  says: 

**This  Court  has  repeatedly  decided  that  it  will  not 
undertake  to  determine  who  are  sovereign  States,  but  will 
leave  that  question  to  be  settled  by  the  other  departments, 
who  are  charged  with  the  external  affairs  of  the  country  and 
the  relations  of  peace  and  war.  It  may,  however,  be  said 
that  both  the  judiciary  and  the  executive  have  concurred  in 
affirming  the  sovereignty  of  the  Spanish  Colonies,  now  in 
revolt  against  the  mother  country.  But  the  obvious  answer 
to  this  objection  is,  that  the  Court  following  the  executive 
department  have  merely  declared  the  notorious  fact  that  a 
civil  war  existed  between  Spain  and  her  American  provinces, 
and  this,  so  far  from  affirming,  is  a  denial  of  the  sovereignty 
of  the  latter."  It  would  be  a  public,  not  a  civil  war,  if  they 
were  sovereign  States.  The  very  object  of  the  contest  is  to 
decide  whether  they  shall  be  sovereign  and  independent  or 
not.  All  that  the  Court  has  affirmed  is  that  the  existence  of 
this  civil  war  gave  to  doth  parties  all  the  rights  of  war  against 
each  other. 

In  case  of  invasion  by  foreign  power,  or  insurrection  at 
home,  in  which  cases,  under  the  Act  of  1795,  the  President 
may  call  out  the  militia.  The  Supreme  Court,  in  12  Whea- 
ton, (case  of  Martin  vs.  Mott,)  page  29,  30,  says  it  is  exclu- 
sively with  the  President  to  decide  whether  the  exigencies 
provided  for  have  arisen.  These  also  are  political  questions, 
determinable  by  the  executive  alone,  and  the  Courts  follow 
that  branch  of  the  government.  In  this  case  the  Supreme 
Court,  at  page  32,  says:  **  It  is  no  answer  that  such  a  power 
may  be  abused,  for  there  is  no  power  which  is  not  susceptible 
of  abuse.  The  remedy  of  this  as  well  as  for  all  other  official 
misconduct,  if  it  should  occur,  is  to  be  found  in  the  Constitu- 
tion itself.'*  Whether  insurrection  has  grown  to  such  a  head 
has  become  so  formidable  in  power  as  to  have  culminated  into 
civil  war,  it  seems  to  me  must  also  belong,  as  to  its  decision, 
to  the  same  political  branch  of  the  government.  The  Presi- 
dent, in  his  proclamations  relating  to  the  blockade  of  the 
ports  of  the  Confederate  States,  calling  out  seventy -five  thous- 
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and  militia  to  suppress  insurrection,  and  the  resistance  of  the 
Federal  Laws,  alleges,  **that  nine  states  have  so  resisted  and 
have  threatened  to  issue  letters  of  marque,  to  authorize  the 
bearers  thereof  to  commit  assaults  against  the  vessels, 
property  and  lives  of  citizens  engaged  in  commerce  on  the 
high  seas  and  the  waters  of  the  United  States,  and  that  he 
has  deemed  it  advisable  to  set  on  foot  a  blockade  of  the 
ports  within  the  States  aforesaid,"  and  on  his  subsequent 
proclamation,  states  that  ** whereas,  since  the  date  of  his  for- 
mer proclamation,  public  property  of  the  United  States  has 
been  seized,  the  collection  of  the  revenue  obstructed,  and  duly 
commissioned  officers  of  the  United  States,  while  engaged  in 
executing  the  orders  of  their  superiors,  have  been  arrested  and 
held  in  custody  as  prisoners,  or  have  been  impeded  in  the 
discharge  of  their  official  duties  without  due  legal  process,  by- 
persons  claiming  to  act  under  the  authorities  of  the  States  of 
Virginia  and  North  Carolina;  an  official  blockade  of  the  ports 
of  those  States  will  be  established." 

These  facts  so  set  forth  by  the  President,  with  the 
assertion  of  the  right  of  blockade,  amount  to  a  declaration 
that  civil  war  exists. 

Blockade  itself  is  a  belligerent  right,  and  can  only  legally 
have  place  in  a  state  of  war,  and  the  notorious  fact  that 
immense  armies  in  our  immediate  view,  are  in  hostile  array 
against  each  other  in  the  Federal  and  Confederate  States,  the 
latter  having  organized  a  government  and  elected  officers  to 
administer  it,  attest  the  executive  declaration  that  civil  war 
exists,  a  sad  war  which  if  it  must  go  on,  can  only  be  governed 
by  the  laws  of  war,  and  its  evils  mitigated  by  the  principles 
of  clemency  engrafted  upon  the  war  code  by  the  civilization 
of  modem  times. 

*Nor  does  the  assertion  of  the  right  in  the  proclamation 
of  the  19th  of  April,  1861,  to  proceed  against  privateersmen, 
under  the  laws  of  the  United  States,  as  pirates,   militate 
against  the  construction  I  have  above  given  of  the  two 
proclamations,  as  averring  the  existence  of  civil  war. 

In  the  case  of  Rose  vs,  Himely,  4  Cranch,  272,  273. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  Court, 
says:     "It  is  not  intended  to  say  that  belligerent  rights  may 
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not  be  superadded  to  those  of  sovereignty.  But  admitting  a 
sovereign,  who  is  endeavoring  to  reduce  his  revolted  subjects 
to  obedience,  to  possess  both  sovereign  and  belligerent  rights 
and  be  capable  of  acting  in  either  character,  the  manner  in 
which  he  acts  must  determine  the  character  of  the  act.  If  as 
a  Legislator  he  publishes  a  law  ordaining  punishment  for 
certain  offences,  which  law  is  to  be  applied  by  Courts;  the 
nature  of  the  law  and  proceedings  under  it  will  decide 
whether  it  is  an  exercise  of  belligerent  rights  or  exclusively 
of  his  sovereign  power,  and  whether  the  Court  in  applying 
this  law  to  particular  cases,  acts  as  a  Prize  Court  or  as  a 
Court  enforcing  municipal  regulations.'* 

In  this  case  I  am  sitting  in  admiralty,  adjudging  a  ques- 
tion of  prize,  under  a  capture  for  alleged  violation  of  blockade. 

I  do  not  find  on  examination  of  the  writers  on  public 
law  any  difference  as  to  belligerent  rights  in  civil  or  foreign 
war,  and  Judge  Story,  in  7  Wheaton,  as  heretofore  cited  by 
me,  says  they  are  the  same. 

Blockade  being  one  of  these  rights  incident  to  a  state  of 
war,  and  the  President  having  in  substance  asserted  civil 
war  to  exist,  I  am  of  opinion  the  blockade  was  lawfully  pro- 
claimed by  the  President. 

The  next  inquiry  is  when  did  the  blockade  become 
effective^  and  as  such  come  to  the  knowledge  of  the  respon- 
dents or  their  government.  Notice^  actual  or  constructive, 
will  do.  In  the  present  case  Flag  Officer  Pendergrast,  com- 
manding home  squadron,  officially  announced  the  blockade 
of  the  Ports  of  Virginia,  whose  outlet  was  Hampton  Roads,  as 
effective  on  the  30th  of  April,  1861,  and  the  Secretary  of  the 
Navy  in  his  letter  of  the  9th  of  May,  1861,  states  this  notice 
was  sent  to  the  Baltimore  and  Norfolk  papers,  and  by  one  or 
more  of  them  published. 

In  a  certificate  of  the  British  Consul,  at  Richmond,  dated 
14th  of  May,  1 86 1,  found  on  board  the  Tropic  Wind,  at  the 
time  of  her  capture,  he  states  he  had  received  an  authorita- 
tive communication  of  the  nth  of  May,  which  he  imme- 
diately communicated  to  the  captains  of  British  merchant 
vessels  and  others  interested  in  British  trade,  that  fifteen  days 
would  be  allowed  to  leave  port  after  the  actual  commence- 
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merit  of  the  blockade,  with  or  without  cargoes,  ''and  whether 
the  cargoes  were  shipped  before  or  after  the  commencement 
of  the  blockade,*'  and  that  upon  inquiry  he  found  the  2nd  of 
May,  1 86 1,  to  be  the  day  when  efi&cient  blockade  begun. 

There  does  not  appear  in  the  cause  any  evidence  to  show 
that  the  United  States  government  agreed  to  relax  the  law 
of  blockade,  so  as  to  allow  British  vessels  to  load  cargoes  and 
come  out  of  port  after  knowledge  of  eflfective  blockade  was 
brought  home  to  them.  The  letter  of  Mr.  Welles  to  Mr. 
Seward,  of  date  9th  of  May,  1861,  in  answer  to  inquiries  of  Lord 
Lyons  relative  to  British  vessels  in  Virginia  ports  and  the 
operation  of  the  blockade  upon  them,  &c.,  and  which  it  must 
be  presumed  was  sent  to  Lord  Lyons  does  not  contain  the  rela- 
tion of  the  law  of  blockade  referred  to  in  the  British  Consul's 
certificate  of  the  14th  of  May,  1861,  by  which  I  mean  that  it 
contains  no  permission  to  British  vessels  to  come  out  of  port 
within  the  fifteen  days  with  cargoes  laden  on  board  after  notice 
of  commencement  of  effective  blockade.  I  give  an  extract 
from  that  letter  of  the  9th  of  May,  1861 :  * 'Fifteen  days  have 
been  specified  as  a  limit  for  neutrals  to  leave  the  ports  after 
actual  blockade  has  commenced,  with  or  without  cargo,  and 
there  are  yet  remaining  five  or  six  da3's  for  neutrals  to  leave; 
with  proper  diligence  on  the  part  of  persons  interested,  I  see 
no  reason  for  exemption  to  any." 

It  also  appears  in  the  evidence  of  the  Master  (Lay  ton)  that 
he  heard  in  Richmond  of  the  blockade  as  effective  before  he 
began  to  load  his  cargo,  and  was  informed  that  it  commenced 
on  the  2d  of  May. 

All  the  testimony  concurs  in  showing  the  cargo  was 
laden  on  board  the  Tropic  Wind  on  the  13th  and  14th  days  of 
May,  1861. 

No  principle  of  prize  law  seems  better  settled  than  that 
such  lading  violates  the  blockade  and  forfeits  both  vessels  and 
cargo.  In  Wildman  on  Search,  Capture  and  Prize,  page  42, 
**  The  act  of  egress  is  as  culpable  as  the  act  of  ingress,  and  a 
blockade  is  just  as  much  violated  by  a  ship  passing  outward 
as  inward.  A  blockade  is  intended  to  suspend  the  entire 
commerce  of  the  place,  and  a  neutral  is  no  more  at  liberty  to 
assist  the  traffic  of  exportation  than  by  importation.      The 
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utmost  that  can  be  allowed  to  a  neutral  vessel  is,  that  having 
already  taken  in  a  cargo  before  the  blockade  begins,  she  may 
be  at  liberty  to  retire  with  it.      If  she  afterwards  takes  on 
board  a  cargo,  it  is  a  fraudulent  act  and  a  violation  of  the  block- 
ade.    It  is  lawful  for  a  ship  to  withdraw   from  a  blockade 
port  in  ballast,  or  with  a  cargo  shipped  bona  fide  before  notice 
of  the  blockade.*'     (See  als6  The  Judith,  Robinson  150;  The 
Juno,  2  Robinson  117;    The  Nossa  Senbora,  5  Robinson  52.) 
In  Wildman*s  International  I^aw.     Vol.  2,  page  205,  we 
find  this  passage.     ''Where  the  blockade  is  known  at  the 
pari  of  shipment  the  master  becomes  an  agent  for  the  cargo;   in 
such  case  the  owners  must  at  all  events  answer  to  the  country 
imposing  the  blockade  for  the  acts  of  persons   employed 
by  them;  otherwise  by  sacrificing  the  ship,  there  would  be  a 
ready  escape  for  the  cargo,  for  the  benefit  of  which  the  fraud 
was  intended.''     (See  also  The  Jas.  Cook,  Edwards  261;  The 
Authur,  Edwards  202; .  The  Exchange,   Edwards  40.      ist. 
Kents  Commentaries,  2d  edition,  144,  146;  Olivera  vs.  Union 
Insurance  Company,    3  Wheaton,    Supreme   Court   Reports 
194.     See  also  Wheaton's  note  to  the  same  case.) 

It  follows,  upon  the  case  as  it  now  stands,  there  must  be 
condemnation  of  both  vessels  and  cargo. 
June  13th,  1 86 1. 

Note. — After  I  had  written  this  opinion  on  the  proofe 
and  papers  then  before  me,  but  before  it  was  known  or  copied, 
I  was  requested  by  Mr.  Carlisle,  by  note  of  the  14th,  to  ask 
of  the  State  Department  the  whole  correspondence,  a  part  of 
which  only  was  in  the  cause;  and  on  Saturday  evening  the 
15th  of  June,  the  document  A  was  handed  to  me.  I  have 
formed  no  opinion  of  the  influence  this  further  correspondence 
has  on  the  legal  aspect  of  the  case,  and  as  the  parties  con- 
cerned on  both  sides  have  had  no  opportunity  to  see  or  com* 
ment  on  it,  and  may  wish  further  proof  as  to  the  relaxation 
by  the  United  States  of  the  strict  law  of  blockade,  I  will 
allow  further  proof  to  be  taken  by  either  party  on  this  point, 
and  postpone  any  decision  till  the  proof  is  in  and  the  counsel 
on  both  sides  heard.  This  course  is,  I  believe,  consonant 
with  prize  practice.  James  Dunix>p. 

June  17,  1861. 
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Tlie  following  letter  from  the  United  States  District 
Attorney  to  the  Marshal  of  the  District  of  Columbia,  discharg- 
ing the  vessel  and  cargo  from  custody,  and  dismissing  the 
libel,  makes  further  action  unnecessary. 

Washington,  D.  C,  June  21,  1861. 

To  the  Marshal  of  the  District  of  Columbia: 
Sir: 
By  authority  of  the  Secretary  of  State,  I  hereby  direct 
you  to  deliver  up  the  schooner  and  cargo  **  Tropic  Wind  "  to 
the  master  thereof.  Bdward  C.  Carrington,. 

United  States  Attorney  for  the  District  of  Columbia, 


Thomas  Snowden 

vs. 
Ephraim  Pihrcb. 


At  Law.    Decided  June  25,  1861. 

Appeal  from  the  Decision  of  the  Commissioner  of  Patents. 

Under  the  circumstances  of  this  The  principle  laid  down  by  the 

case  it  was  not  necessary  for  the  Court   in   Lovering   vs.  Dutcher 

appellant  to  go  before  the  Exam-  governs  this.    That  an  inventor, 

ioer-in-chief  under  the  new  law,  to  entitle  him  to  the  protection  of 

and  then  appeal  to  the  Commis-  the  law,  must  be  diligent  in  ob- 

sioner   before  appealing  to   this  taining  a  patent.    That  by  delay 

Court    It  would  give  the  Act  of  and  neglect  to  give  the  public  his 

March    2d,   1861,  a  retrospective  invention,  in  presenting  it  at  the 

<fperation.  Patent  Office,  he  forfeits  all  claim 

to  receive  a  patent. 

Messrs.  Stanton,  Lbski,  &  Fenwick,  attorneys  in  the 


Statement  of  the  case. 

In  April,  i860,  Thomas  Snowden,  United  States  Inspec- 
tor at  the  port  of  Pittsburg,  obtained  a  patent  on  a  valuable 
improvement  in  heating  the  feed  water  of  steam  boilers,  by 
tlie  direct  agency  of  the  live  steam  in  the  boiler. 

Stibsequently  Ephraim  Pierce  and  Wm.  McClurg  made 
separate  application  for  patents  for  the  same  invention. 
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The  Commissioner  of  Patents,  according  to  the  law  of 
patents,  declared  an  interference  between  the  patent  of  Snow- 
den and  the  said  application. 

At  the  hearing  before  the  Patent  Office,  priority  of 
invention  over  McClurg  was  awarded  to  Snowden,  and 
priority  of  invention  over  both  McClurg  and  Snowden,  was 
awarded  to  Pierce. 

The  following  is  the  opinion  of  James  Dunlop,  Chief 
Judge : 

This  is  an  appeal  by  Snowden,  from  the  decision  of  the 
office,  in  the  interference  between  his  patent  No.  27743, 
dated  April  3«  i860,  and  the  application  for  a  reissue  of 
Pierce's  patent  of  June  12th,  1860,  No.  28658,  and  the 
application  of  William  McClurg. 

The  invention  in  controversy  is  for  improvements  **in 
heating  the  supply  water  for  steam  boilers." 

The  object  of  Snowden's  invention,  as  stated  by  the 
office  in  its  decision  of  the  6th  of  March,  1861,  '4s  to  avoid 
the  mcanvenience  and  danger  due  to  the  difference  in  temper- 
ature of  different  parts  of  the  steam  engine  boiler,  for 
supplying  the  water  at  a  low  temperature  when  operating 
under  a  high  pressure  of  steam,  and  his  invention  consists  in 
locating  the  feed  water  pipe  within  the  steam  space  of  the 
binUr  having  one  end  attached  to  the  feedpump  and  the  other 
end  terminate  in  the  waier  space  of  the  boiler.*' 

Pierce,  in  his  application  for  reissue,  claims  the  same 
thing  as  does  also  McClurg  in  his  application.  The  inter- 
ference was  therefore  rightly  declared. 

McClurg  has  taken  no  appeal  to  me  from  the  decision  of 
the  officer  of  March  6th,  1861,  and  the  controversy  before  me 
is  narrowed  to  the  decisum  only  of  the  conflicting  rights  of 
Snowden  and  Pierce. 

Mr.  I^eski's  reply  to  Stanton's  argument  on  the  merits 
was  filed  with  me  the  ist  of  June,  1861,  and  Mr.  Fenwick's 
closing  argument  on  the  12th  instant,  when  the  case  was 
submitted. 

A  preliminary  question  has  been  raised  as  to  my  juris- 
diction of  this  cdse,  the  same  having  been  decided  on  the  6th 
of  March,  1861,  four  days  after  the  passage  of  the  Act  of 
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March  2,  1861,  entitled  **an  Act  in  addition  to  an  Act  to 
promote  the  useful  arts.'*  I  will  give  my  views  generally  of 
the  true  construction  of  this  Act  of  March  2,  1861,  and  then 
of  the  special  circumstances  attending  the  decision  of  this 
case  in  the  ofiBce. 

Previous  to  the  passage  of  the  Act  of  March  2,  1861,  all 
judicial  acts  done  in  the  Patent  Office,  by  the  primary  ex- 
aminer or  the  Board  of  Appeals,  organized  under  Ojffice  regu- 
lations^ were  in  intendment  of  law,  the  judicial  acts  of  the 
Commissioners,  and  had  no  legal  validity  till  sanctioned  by 
him.  The  primary  examiners  and  Board  of  Appeals  under 
the  old  system  were  the  organs  of  the  Commissioner  to  inquire 
and  enlighten  his  judgment  2inA.  until  the  Commissioner  gave 
validity  to  their  judicial  acts  by  his  Jiat,  they  had  no  legal 
existence  2s  judgments. 

Under  the  Act  of  March  2,  1861,  the  primary  examiners 
and  the  examiners-in-chief,  are  by  the  terms  of  the  Act  recog- 
nized as  judicial  officers,  acting  independently  of  the  Com- 
missioners who  can  only  control  them  when  their  judgments 
in  due  course  come  before  them  on  appeal. 

The  Commissioner,  under  the  Act  of  March  2,  1861,  can 
give  no  judgment  till  the  appeal  readies  him,  and  this  cannot 
be  done  till  the  judgment  of  the  primary  examiner  has^ry/ 
been  submitted  to  the  examiners-in-chief. 

The  Judges  of  the  Circuit  Court  of  the  District  of  Columbia, 
by  law  can  entertain  no  appeal  except  from  the  decisions  of 
the  Commissioner.  All  the  decisions  of  the  office,  whether 
by  examiners  or  the  old  Board  of  Appeals  were  in  law,  the 
decisions  of  the  Commissioner  when  sanctioned  by  him. — 
When  a  primary  examiner  under  the  old  system  refused  a 
patent,  or  decided  an  interference  case,  and  the  Commissioner 
approved  such  decision,  an  appeal  lay  directly  to  one  of  the 
Judges  from  such  decision  of  the  Commissioner;  not  so  under 
the  new  law  of  1861.  The  primary  examiners  and  the  ex- 
aminers-in-chief are  all,  by  the  Act  of  1861 ,  treated  ^s  judicial 
officers  having  power  without  control,  within  the  sphere  of  their 
duty^  to  the  exercise  of  their  independent  judgment.  Their 
acts  under  the  new  law  are  not  as  under  thfe  old  system  the 
acts  of  the  Commissioners,  but  their  own  acts.     They  are  no 
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longer  the  mere  organs  of  the  Commissioner  but  independent 
officers.  He  can  only  reach  and  overrule  them  when  their 
judgments  come  regularly  before  him  on  appeal. 

It  follows  therefore  that  vlo  judgment  now  in  any  patent 
case,  of  the  character  above  described  can  be  given  by  the 
Commissioner  till  it  reaches  him  in  due  course  by  appeal, 
that  is  to  say,  the  applicant  must  go  from  the  primary  ex- 
aminer by  appeal  to  the  examiners-in-chief,  and  from  them 
by  appeal  to  the  Commissioner,  and  lastly  from  the  Commis- 
sioner to  one  of  the  Judges  of  the  Circuit  Court, 

The  appeal  to  the  Judges  lies  from  the  Commissioner 
under  the  old  system,  and  has  not  been  expressly  taken  away. 
We  have  no  right  to  infer  or  conclude  that  it  has  been  taken 
away  by  implication  by  the  creation  of  the  Appeal  Board  of 
Examiners-in-chief,  with  the  right  of  appeal  from  them  to 
the  Commissioner.  All  such*  implication  is  repelled  by  the 
facty  well  knoTvn^  that  an  express  repealing  clause  in  the  Act 
of  1 86 1,  on  its  passage  through  the  Legislature,  was  stricken 
out. 

I  think  there  is  no  repugnancy  between  the  appeals  given 
by  the  Act  of  1861  and  the  ultimate  appeal  to  the  Judges, 
they  may  all  stand  together. 

The  ultimate  appeal  to  the  Judges  is  the  same  appeal 
which  originally,  under  the  old  law,  laid  to  the  old  Board  of 
Examiners,  outside  of  the  office  appointed  by  the  Secretai;y 
of  State. 

This  appeal  extended  to  all  final  decisions  of  the  Com- 
missioner refusing  an  applicant  a  patent,  or  determining  an 
interference,  and  was  afterwards  transferred  to  the  Judges  of 
,  the  Circuit  Court.  I  think  this  appeal  to  the  Judges  still 
.  exists,  but  it  can  only  be  exercised  after  the  applicant  has 
gone  the  rounds  of  all  the  tribunals  created  by  the  new  law, 
and  after  decision  of  the  Commissioner. 

I  do  not  think,  however,  under  the  particular  circum- 
stances of  this  case,  the  applicant,  Snowden,  was  first  bound 
to  have  gone  to  the  examiner-in-chief  under  the  new  law,  and 
then  to  the  Commissioner,  before  coming  to  me.  His  case 
was  submitted  to  the  Commissioner  before  the  passage  of  the 
Act  of  March  2d,  1861.     All  the  testimony  had  been  taken 
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and  closed,  the  arguments  made,  and  the  case  in  the  hands'of 
the  Commissioner  for  decision,  before  March  2d,  1861.     To 
apply  the  Act  to  such  a  case  would  give  it  a  retrospective 
operation.     I  entertain  no  doubt,  therefore,  that  I  have  there- 
fore regularly  jurisdiction  of  this  appeal. 

On  the  merits  of  the  dispute  between  Snowden  and 
Pierce  I  need  speak  but  a  few  words. 

The  principles  to  govern  it  have  been  carefully  considered 
by  me  in  the  case  of  Lovering  »j.  '  Dutcher,^  decided  by  me 
May  24,  1 86 1,  to  which  J.  refer,  with  authorities  cited  in  it. 

According  to  Mr.  Pierce's  own  account,  and  the  testi- 
mony of  his  witness,  Arthur,  he  discovered  this  invention  in 
March,  1857,  and  described  it  so  particularly  to  Arthur  that 
he,  Arthur,  or  any  skillful  mechanic,  could  have  applied  it 
practically  to  steamboats.  Pierce  enjoined  secrecy  on  Arthur, 
as  the  witness  states,  and  a  most  important  invention,  saving 
expense  in  steam  navigation  on  the  Western  waters,  and 
materially  contributing  to  prevent  explosions  of  boilers  and 
to  save  human  life,  and  now  in  extensive  use,  is  withheld 
firom  the  public  over  three  years.  Pierce's  ^si  mavemeni 
being  to  file  a  caveat  on  the  9th  of  February,  i860.  Bven 
this  caveat  gave  no  publicity,  it  went  into  the  secret  archives 
of  the  office,  and  was  probably  stimulated  by  the  movements 
Snowden  then  had  on  foot  and  was  pressing  to  secure  the 
patent  he  applied  for  in  the  following  March,  and  obtained  oa 
the  3d  of  April,  i860.  But  however  this  may  be,  Pierce's 
gross  negligence  in  secreting  and  failing  to  patent  his  inven- 
tion for  more  than  two  years  after  its  discovery  forfeits  all 
light  in  him  now  to  claim  a  patent.  His  caveat  in  February, 
i860,  was  too  late;  he  had  lost  his  right  then,  more  than  two  . 
years  had  elapsed. 

Nor  would  it  do  Mr.  Pierce  any  good  to  treat  his  invent 
tion  as  immature  in  1^57,  and  in  February,  1860^  when  he 
filed  his  caveat  asking  time  to  mature  it  (although  Arthur 
proves  it  perfect  in  1857,  ^^^  capable  then  of  being  applied 
tO'Steamboats  as  now)  because  he  would  still  be  in  defaultand 
guilty  of  culpable  negligence.     He  does  not  appear  to  haim 
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experimented  since  1857,  or  to  have  used  any  means  further 
to  mature  his  discovery  in  this  long  period,  or  to  have  made 
any  additions  to  it;  and  cannot  and  ought  not,  in  that  aspect 
of  the  case,  to  stand  in  the  way  of  a  subsequent  original 
inventor  who  had  conceived  and  diligently  pursued  the  same 
invention  and  applied  for  and  obtained  a  patent. 
I  The  appellant's  first  and  second  reasons  of  appeal  are 

sustained,  and  I  do,  this  25th  of  June,  1861,  reverse  the 
judgment  of  the  Commissioner  of  Patents  of  March  6th,  186I9 
awarding  priority  of  invention  and  patent  to  Ephraim  Pierce 
on  his  reissue  application. 
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United  States  ex  rel  Honora  Kiehler 

vs. 
The  Marshal  of  the  District  of  Columbia. 

At  Law.     Decided  October,  1861. 

On  a  Writ  of  Habeas  Corpus. 

Held:  Upon  a  writ  of  habeas  power  only  upon  Justices  of  the 

corpus  hearing,  that  the  Act  of  Peace  to  examine  into  the  charge 

Congress  approved  August  5, 1861,  made  and  discharge  the  accused 

as  to » the  o£Eence  of  selling  intoxi-  or  hold  him  to  bail, 
eating     liquors,     conferred     the 

Mr.  Morgan  for  the  petitioner. 
Mr.  OuLD  for  the  Marshal. 

Mrs.  Kiehler  was  arrested  for  violation  of  the  Act  of 
Congress  of  August  5,  1861,  forbidding  the  sale  of  intoxi- 
cating liquors  to  soldiers. 

Mr.  Morgan  contended  that  the  Act  of  Congress  gave  the 
Judge  of  the  Criminal  Court  exclusive  jurisdiction  of  the 
trial;  that  the  Magistrate's  jurisdiction  alone  extended  to  the 
right  to  hold  the  accused  parties  to  bail  to  appear  at  the 
Criminal  Court,  or  to  commit  them  to  jail  to  appear  before 
the  Court. 
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That  the  Act  in  declaring  the  offence  to  be  a  misde- 
meanor,  thereby  made  it  a  criminal  offence,  for  which  the  party 
must  be  indicted  and  tried  as  in  any  other  criminal  case. 

The  magistrates  have  no  criminal  jurisdiction,  and  the 
Court  presided  over  by  Judge  Crawford,  is  the  only  Court 
which  in  these  cases  has  jurisdiction. 

The  offence  thus  being  declared  by  Act  of  Congress  a 
crime,  must  be  tried  by  jury  according  to  the  6th  Article  of 
the  amendment  to  the  Constitution  of  the  United  States. 

That  under  this  construction  of  the  Act  all  fines  imposed 
on  parties  after  conviction,  in  the  Criminal  Court,  go  into  the 
Treasury  of  the  United  States. 

Judge  Merrick  sustained  the  position  taken  by  the 
counsel,  Mr.  Morgan,  and  decided  that  the  Magistrate  in 
these  cases  had  precisely  the  same  power,  and  no  more  than 
they  had  in  any  other  criminal  charge,  to  wit:  the  power  to 
examine  into  the  charge,  and  to  release  the  party  charged, 
or  in  his  discretion  to  hold  the  party  to  bail  to  appiear  at  the 
Criminal  Court,  or,  in  default  of  bail,  to  commit  the  party  to 
jail  for  trial  at  the  Criminal  Court. 

The  Judge  ordered  the  Marshal  to  take  the  petitioner 
before  the  Magistrate  by  whom  she  was  committed,  to  be  then 
discharged  by  him,  or  to  give  bail  for  her  appearance  at  the 
Criminal  Court,  should  the  Magistrate,  on  a  further  examina- 
tion, think  the  case  required  it. 
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The  United  States,  ex  rel  John  Murphy. 

Andrew  Porter,  Provost  Marshal,  D.  C. 

At  Law.    Decided  Oct.  31,  1861. 

Writ  of  Habeas  Corpus  on  thepeHHajt  of  fohn  Murphy  for  the 

release  of  his  son  fames. 


In  this  case  President  Lincoln 
had  suspended  the  writ  of  kadeas 
corpus,  as  a  military  necessity 
within  the  District  of  Columbia, 
and  just  prior  to  such  su^ension, 
Justice  Merrick  had  issued  the 
writ  upon  the  petition  of  the 
father  of  James  Murphy,  who  had 
enlisted  into  the  military  service 
of  the  United  States,  in  the  12th 
Regiment  of  New  York  Volun- 
teers, while  under  the  age  of 
eighteen  years,  for  that  reason 
asking  for  the  discharge  of  said 
son  from  said  military  service, 
and  made  the  said  writ  immedi- 
ately returnable  before  him. 

The  Marshal  of  the  District  was 
directed  not  to  execute  the  writ 


upon  Provost-Marshal  Porter,  and 
to  make  return.  That  he  was 
ordered  by  the  President  of  tibe 
United  States  not  to  serve  the 
same,  as  the  writ  of  hadeas  corpus 
had  been  suspended  as  regards 
soldiers  in  the  army  of  the  United 
States,  within  said  district,  by  the 
order  of  the  President. 

In  this  case  appears  the  reasona 
assigned  by  Justice  Merrick  for 
his  non-appearance  in  Court,  upon 
the  further  consideration  of  the 
case  and  the  protests  of  Judges 
Dunlop  and  Morsell  against  the 
action  of  the  military  authorities 
in  thus  iuterfering  with  the  pro- 
cess of  the  Court. 


Mr.  D.  D.  Foley,  attorney  for  the  petitioner. 

Mr.  C.  C.  Carrington  for  Geo.  W.  Philip,  Deputy 
Marshal. 

The  application  is  as  follows: 

To  Col.  S.  S.  Walrath,  of  New  York  12th  Volunteers. 

Your  petitioner  represents  that  his  son  James  Murphy 
enlisted  in  your  regiment  of  New  York  12th  Volunteers,  at 
Syracuse,  New  York,  in  Captain  Church's  Company  H,  and 
is  now  in  your  regiment,  in  said  company,  as  he  is  informed  at 
Fort  Onandago,  where  your  regiment  is  now  encamped. 

And  your  petitioner  further  represents  that  at  the  time 
his  said  son  enlisted  it  was  without  his  knowledge  or  consent, 
and  that  at  the  time  he  resided  with  your  petitioner  in  the 
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village  of  Manlius,  Onandago  County,  and  came  to  Syracuse 
and  enlisted  in  said  company,  and  when  your  petitioner  found 
it  out  he  tried  to  get  him  discharged,  and  tried  to  get  him 
to  return  home. 

Your  petitioner  further  says  that  at  the  time  his  said  son 
enlisted  he  was  only  of  the  age  of  about  17  years,  and  will  not 
he  18  until  12th  day  of  April,  1862,  being  bom  in  1848. 

And  your  petitioner  farther  represents  that  his  said  son 
is  now  anxious  to  return,  and  your  petitioner  is  desirous  of 
having  him  discharged  from  said  Company  and  Regiment. 

Petition  for  the  writ  of  Habeas  Corpus, 

To  the  Honorable  Wm,  M,  Merrick^  Judge  of  ike  Circuit  Couri 
of  ike  D.  C: 

Your  petitioner,  John  Murphy,  father  of  James  Murphy, 
respectfully  represents  that  his  son  James  enlisted  into  the 
service  of  the  United  States,  in  the  State  of  New  York,  on  or 
about  the  month  of  May,  1861,  without  the  knowledge  or 
consent  of  his  said  father;  that  the  said  James  Murphy  is 
under  the  age  of  18  years,  and  that  he  is  now  in  the  custody 
of  the  Provost-Marshal  in  said  military  service  contrary 
to  law. 

Your  said  petitioner  therefore  prays  that  your  Honor 
award  to  him  a  writ  of  habeas  corpus  directed  to  the  said 
Provost-marshal,  or  such  other  person  in  the  District  of 
Columbia  as  has  the  said  James  Murphy  in  his  custody, 
requiring  him  to  bring  the  body  of  the  said  Murphy  before 
your  Honor  to  inquire  into  the  cause  of  his  detention,  and 
grant  such  relief  to  your  said  petitioner  as  may  be  lawful  and 
just.  D.   D.  FoLKY, 

Attorney  for  Petitioner. 

On  the  back  of  the  petition  was  written  the  following: 
**Let  the  writ  issue  as  prayed,  returnable  before  me  at  the 
City  Hall  immediately.  Wm.  M*  Merrick,  A.  /. 

October  19,  1861. 

Letter  of  Judge  Wm.  M.  Merrick. 

On  Saturday,  the  19th  of  October^  1861,  Mr.  Foley,  a. 
Iaw3rer  of  this  city,  called  upon  me  with  a  petition  supported 
hy  affidavit  in  proper  form,  praying  for  a  writ  of  habeas  c^pus 
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to  the  Provost-Marshal,  requiring  him  to  produce  before  the 
undersigned  one  John  (James)  Murphy,  who  it  was  alleged 
was  a  minor  under  the  age  of  eighteen  years,  and  illegally 
detained  by  said  Provost-Marshal  as  an  enlisted  soldier  of  the 
United  States.  The  order  was  given  by  me  to  the  clerk,  who 
issued  the  writ  in  the  usual  form.  I  was  informed  by  Mr. 
Foley  on  the  afternoon  of  Saturday,  that  by  reason  of  the 
many  engagements  of  the  Deputy  Marshal  of  the  D.  C,  he 
himself  took  the  writ  and  ser\'ed  it,  as  by  law  he  rightfully 
might  do,  upon  the  Provost-Marshal,  Gen'l  A.  Porter;  that 
when  he  delivered  the  writ  to  the  Provost  he  was  told  by  him 
that  he  would  consult  the  Secretary  (I  think  he  said  the  Sec- 
retary of  State)  whether  he  should  respect  the  writ  or  not, 
and  that  he,  Mr.  Foley,  must  consider  himself  under  arrest, 
but  for  the  present  he  might  go  at  large,  as  upon  his  parol. 
Later  in  the  afternoon  Mr.  Foley  again  called  at  my  house 
with  one  or  two  other  persons,  one  I  think  was  represented 
as  the  elder  brother,  or  some  man  relative  of  the  boy  Murphy, 
and  desired  to  know  whether  he  were  now  to  consider  the  boy 
as  finally  discharged  and  at  liberty  to  return  home  to  his 
friends,  inasmuch  as  he  had  been  dismissed  from  the  guard 
house.  I  declined  to  make  any  suggestion  to  him  in  the 
premises,  and  told  him  that  whatsoever  I  did  in  the  matter 
must  be  done  judicially,  and  after  facts  had  been  spread 
before  me  upon  affidavit,  and  the  appropriate  motion,  if  any, 
made  thereon;  and  that  as  the  Court  would  meet  on  Monday 
morning,  the  21st,  in  regular  term,  I  should  adjourn  all  pro- 
ceedings under  the  writ  into  Court  for  the  advice  and  action 
of  the  whole  Court.  He  stated  that  he  would  reduce  all  the 
facts  to  writing,  make  affidavit,  and  file  them,  for  that  he  ex- 
pected to  be  arrested.     He  then  withdrew. 

On  Monday  morning,  just  before  the  meeting  of  the 
Court,  I  went  into  the  clerk's  office,  asked  Charles  McNamee, 
the  Deputy  clerk,  if  Mr.  Foley  had  filed  any  affidavits  in  the 
case;  he  examined  the  papers  and  reported  there  was  none. 
I  then  directed  him  to  endorse  upon  the  papers  that  they  were 
by  my  orders  adjourned  into  Court  for  its  future  action. 
After  the  adjournment  of  the  Court  I  was  informed  by  a 
member  of  the  bar  that  about  eleven  o'clock  that  morning 
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Mr.  Foley  had  been  arrested  and  placed  in  the  guard  house 
by  order  of  the  Provost-Marshal,  and  he  announced  his  pur- 
pose of  applying  for  his  release.  I  told  him  that  whatever 
application  he  had  to  make  must  be  in  writing,  upon  proper 
affidavit,  and  th^  as  the  whole  Court  is  in  regular  session  he 
must  make  it  to  that  Court  in  full  sitting,  and  he  withdrew 
to  confer  with  some  of  his  brother  lawyers  upon  his  course. 
After  dinner  I  visited  my  brother  Judges  in  Georgetown, 
and  returning  home  between  half  past  seven  and  eight  o'clock 
found  an  armed  sentinel  stationed  at  my  door  by  order  of  the 
Provost- Marshal.  I  learned  that  this  guard  had  been  placed 
at  my  door  as  early  as  five  o'clock.  Armed  sentries  from 
that  time  continuously  until  now  have  been  stationed  in  front 
of  my  house.  Thus  it  appears  that  a  military  officer  against 
whom  a  writ  in  the  appointed  form  of  law  has  issued,  first 
threatened  with  and  afterwards  arrested  and  imprisoned  the 
attorney  who  rightfully  served  the  writ  upon  him.  He  con- 
tinued, and  still  continues,  in  contempt  and  disregard  of  the 
mandate  of  the  law,  and  has  ignominiously  placed  an  armed 
guard  to  insult  and  intimidate  by  its  presence  the  Judge  who 
ordered  the  writ  to  issue,  and  still  keeps  up  this  armed  array 
at  his  door,  in  defiance  and  contempt  of  the  justice  of  the 
land.  Under  the  circumstances  I  respectfully  request  the 
Chief  Judge  of  the  Circuit  Court  to  cause  this  memorandum 
to  be  read. in  open  Court,  to  show  the  reasons  for  my  absence 
from  my  place  upon  the  bench,  and  that  he  will  cause  this 
paper  to  be  entered  at  length  on  the  minutes  of  the  Court 
alongside,  the  record  of  my  absence,  to  show  through  all  time 
the  reason  why  I  do  not,  this  22d  of  October,  1861,  appear 

in  my  accustomed  place. 

W.  M.  Merrick, 

Assisiani  Judge  of  the  Circuit  Court  of  the  District  of  Columbia, 

The  reading  of  the  communication  (from  Judge  Merrick) 
having  been  concluded,  Judge  Dunlop  announced  that  the 
two  remaining  Judges  (himself  and  Judge  Morsell)  had,  after 
consultation,  decided  that  the  letter  should  be  filed  as 
requested  by  Judge  Merrick,  and  it  was  so  ordered. 
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They  also  thought  it  might,  as  the  writ  (pi  habeas  corpus) 
had  been  regularly  issued,  to  state  that  the  matter  was  now 
before  the  Court  to  be  tried. 

The  statement  of  their  brother  Judge  presented  a  case 
where  the  progress  of  law  is  obstructed.  Ittwas  the  duty  of 
the  Court  to  afford  the  remedy,  and,  if  the  facts  are  as  stated, 
to  cause  the  law  to  be  respected. 

As  the  Provost-Marshal  had  obstructed  a  process  of  this 
Court,  it  would  order  a  rule  to  be  served  on  General  Andrew 
Porter,  to  appear  before  the  Court  and  show  cause  why  an 
attachment  for  contempt  should  not  issue  against  him. 

Judge  Morsell  said  that  this  was  a  palpable  and  gross 
obstruction  to  the  administration  of  justice,  to  prevent  a 
Judge  of  this  Court  from  taking  his  seat  becaue  he  issued  a 
writ  just  such  as  the  law  requires. 

The  placing  of  a  sentinel  before  Judge  Merrick's  house 
was  evidently  for  the  purpose  of  embarrassing  him  in  this 
particular  subject,  and  to  prevent  his  appearance  in  Court. 

He  (Judg^  Morsell)  would  make  the  rule  broader  so  as  to 
have  the  Provost  satisfy  the  Court  as  to  both  matters.  The 
Court  has  its  duty  to  do,  a  duty  the  Judges  are  sworn  to  do, 
and  that  duty  is  the  administration  of  justice  according  to  law. 

What  is  the  real  state  of  things?  If  martial  law  is  to  be 
our  guide,  we  look  to  the  President  of  the  United  States  to 
say  so.  He  (Judge  Morsell)  did  not  pretend  to  controvert  the 
right  of  the  President  to  proclaim  martial  law,  but  let  him 
issue  his  proclamation.  The  Judges  have  their  duty  to  do 
under  the  law,  and  are  liable  to  be  punished  if  they  do  not 
do  it. 

I  intend  to  do  my  duty,  and  vindicate  the  character  of 
this  Court  as  long  as  I  sit  here. 

I  am  an  old  man. 

The  following  notice  was  written  off  by  the  Judge:  In  the 
Circuit  Court  of  the  District  of  Columbia 

The  Clerk  is  directed  to  file  the  letter  of  Judge  Merrick, 
addressed  this  day  to  the  Chief  Judge  of  the  Court.  And  it 
is  ordered  this  22d  day  of  October,  1861,  that  a  rule  to  show 
cause  be  issued  against  General  Andrew  Porter,  ProvoBt- 
Marshal  of  the  District  of  Columbia,  requiring  him,  on  or 
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before  the  26th  of  October,  1 861,  to  show  cause  to  this  Court 
why  an  attachment  of  contempt  should  not  issue  against  him 
for  obstructing  the  process  and  course  of  justice  and  adminis- 
tration of  it  in  this  Court,  in  the  particulars  set  forth  in  Judge 
Merrick's  letter,  that  a  copy  of  said  letter  accompanying  the 
rule  to  show  cause,  and  that  the  same  be  returnable  on  Satur- 
day, the  26th  of  October,  at  10  A.  M.  of  that  day,  at  the  Court- 
room in  the  City  Hall,  Washington.  By  order  of  the  Court. 
Test.  John  A.  Smith,  Clerk. 

In  the  Circuit  Court  on  Saturday,  October  26,  1861, 
Judges  Dunlop  and  Morsell  being  present: 

The  Court  asked  the  clerk  if  there  had  been  any  return 
to  the  wrtt  issued  against  General  Porter,  the  Provost-Marshal 
of  this  city. 

The  clerk  answered  there  was  none. 

Mr.  Carrington,  the  District  Attorney,  presented  in  be- 
half of  the  Deputy-Marshal  (Mr.  Philips)  a  paper,  with  the 
affidavit  of  Mr.  Philips,  stating  that  the  rule  had  not  been 
served,  because  he  had  been  ordered  by  the  President  not  to 
serve  it,  and  because  the  privilege  of  the  writ  of  habeas 
corpus  had  been  suspended  for  the  present  by  the  President, 
in  regard  to  soldiers  in  the  army  of  the  United  States,  within 
the  District  of  Columbia. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  the 
District  of  Columbia. 

George  W.  Philips,  in  whose  hands  the  rule  hereinafter 
mentioned  was  placed  as  Deputy  Marshal,  respectfully 
represents  to  your  honors  that  he  did  not  serve  the  rule  issued 
by  your  honorable  Court  on  the  22nd  day  of  October,  1861,  to 
be  served  on  General  Andrew  Porter,  Provost- Marshal  of  said 
District,  because  he  was  ordered  by  the  President  of  the 
United  States  not  to  serve  the  same,  and  to  report  to  your 
honorable  Court  that  the  privilege  of  the  writ  of  habeas 
carpus  has  been  suspended  for  the  present,  by  order  of  the 
President  of  the  United  States,  in  regard  to  soldiers  in  the 
Army  of  the  United  States  within  said  District,  and  that  he 
respectfully  disclaims  all  intention  to  disobey  or  treat  with 
disrespect  the  orders  of  this  honorable  Court. 

G.  W.  PHII.IPS. 
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• 

District  of  Columbia,  Washington  County,  to  wit: 
On  the  26th  of  October,  1861,  personally  appeared  in  open 
Court,  George  W.  Philips  (above  named)  and  made  oath  in 
due  form  of  law,  that  the  matters  and  things  stated  in  the 
foregoing  and  annexed  answer  are  true. 

George  W.  Phii^ips. 
Test:  John  A.  Smith,  Clerk. 

Mr.  Carrington  offered  to  submit  an  argument  in  behalf 
of  Mr.  Philips. 

The  Court  announced  that  it  did  not  propose  to  take  any 
steps  against  Mr.  Philips,  but,  as  the  return  presented  a  grave 

question,  the  Court  desired  to  hold  it  under  advisement. 

• 

October  30,  1861. 

Judge  Dunlop,  after  holding  the  above  under  advisement 
announced  the  decision  of  the  Court  in  the  case,  as  follows: 

The  return  made  by  Deputy  Marshal  the  26th  of  Oct., 
1 86 1,  we  will  order  to  be  filed,  though  we  do  not  doubt  our 
power  to  regard  it  as  insufficient  in  law,  and  proceed  against 
the  officer  who  has  made  it. 

The  existing  condition  of  tho  country  makes  it  plain  that 
that  officer  is  powerless  against  the  vast  military  force  of  the 
Executive,  subject  to  his  will  and  order  as  Commander-in- 
Chief  of  the  Army  and  Navy  of  the  United  States. 

Assuming  the  verity  of  the  return,  which  has  been  made 
under  oath,  the  case  presented  is  without  a  parallel  in  the 
judicial  history  of  the  United  States,  and  involves  the  fi*ee 
action  aud  efficiency  of  the  Judges  of  this  Court. 

The  President,  charged  by  the  Constitution  to  take  care 
that  the  laws  be  executed,  has  seen  fit  to  arrest  the  process  of 
this  Court,  and  to  forbid  the  Deputy  Marshal  to  execute  it. 
It  does  not  involve  merely  the  question  of  the  power  of  the 
Executive  in  civil  war  to  suspend  the  great  writ  of  freedom, 
the  habeas  carfins. 

When  this  rule  was  ordered  to  give  efficiency  to  that 
writ,  no  notice  had  been  given  by  the  President  to  the  Courts 
of  the  country  of  such  suspension  here,  now  first  announced 
to  us,  and  it  will  hardly  be  maintained  that  the  suspension 
could  be  retrospective. 
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The  rule  on  this  case,  therefore,  whatever  may  be  the 
President's  power  over  the  writ  of  habeas  corpus,  was 
lawfully  ordered,  as  well  as  the  writ  on  which  it  was  founded. 

The  facts  on  which  the  rule  was  ordered  by  the  Court  are 
assumed  to  be  true  as  respects  the  President,  because  the 
President  had  them  before  him,  and  has  not  denied  them,  but 
forbade  the  Deputy  Marshal  to  serve  the  rule  on  General 
Andrew  Porter. 

The  President,  we  think,  assumes  the  responsibility  of 
the  acts  of  General  Porter,  set  forth  in  the  rule,  and  sanctions 
them  by  his  orders  to  Deputy  Marshal  Philips  not  to  serve 
the  process  on  the  Provost  Marshal. 

The  issue  ought  to  be  and  is  with  the  President,  and  we 
have  no  physical  power  to  enforce  the  lawful  process  of  this 
Court  on  his  military  subordinates  against  the  President's 
prohibition. 

We  have  exhausted  every  practical  remedy  to  uphold 
the  lawful  authority  of  this  Court. 

It  is  ordered,  this  30th  day  of  October,  1861,  that  this 
opinion  of  the  Court  be  filed  by  the  clerk,  and  made  a  part  of 
the  record,  as  explaining  the  grounds  on  which  we  now 
decline  to  order  any  further  process  in  this  case. 

Judge  Morsell  submitted  the  following: 

As  a  member  of  this  Court,  and  on  its  behalf,  I  wish  it 
understood  that  notwithstanding  the  blow  levelled  at  this 
Court,  I  do  distinctly  assert  the  following  principles: 

ist.     That  the  law  in  this  county  knows  no  superior. 

2nd.  That  the  supremacy  of  the  civil  authority  over  the 
military  cannot  be  denied;  that  it  has  been  established  by 
the  ablest  jurists,  and,  I  believe,  recognized  and  respected  by 
the  great  Father  of  the  country  during  the  Revolutionary 
War. 

3rd.  That  this  Court  ought  to  be  respected  by  every 
one  as  the  guardian  of  the  personal  liberty  of  the  citizen,  in 
giving  ready  and  effectual  aid  by  that  most  valuable  means, 
the  writ  of  habeas  corpus. 

4th.  I  therefore  respectfully  protest  against  the  right 
claimed  to  interrupt  the  proceedings  in  this  case. 
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United  States  ex  rel  Wm.  Copeland. 
At  Law.    Decided  May  30,  1862. 

Writ  of  Habeas  Corpus, 

The  fugitive  slave  law  of  1850  States  its    authority    to   appoint 

is  as  applicable  to  this  District  as  Commissioners  under  that  law  is 

to  any  of  the  States,  and  as  this  clear, 
is  a  Circuit  Court  of  the  United 

This  was  a  petition  of  Daniel  Breed  for  a  writ  of  habeas 
corpus  for  the  discharge  of  the  fugitive. 

The  case  had  been  previously  argued,  and  the  decision 
of  the  Court  was  delivered  by  Judge  Dunlop,  as  follows: 

It  was  the  duty  of  the  Court  to  decide  this  matter  at 
once.  It  is  a  singular  fact  that  for  the  first  time  in  sixty 
years  this  matter  has  been  contested  in  this  Court. 

The  Court  was  established  in  1801.  Three  or  four  days 
after  the  law  of  1793,  in  regard  to  fugitive  slaves  and  fugitives 
from  jtistice  was  made  applicable  to  this  District.  From  that 
time  this  Court  has  decided  all  cases,  both  of  fugitive  slaves 
and  fugitives  from  justice  escaping  from  a  State  into  this  Dis- 
trict, and  no  contest  has  heretofore  been  made. 

The  law  is  precisely  the  same  in  regard  to  fugitives  from 
justice  as  in  relation  to  fugitive  slaves.     Contemporaneous 
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expositions  of  the  law  will  bear  us  out  in  this  decision,  that 
the  law  as  applied  to  States  is  applicable  to  this  District. 
Governors  of  States,  including  some  of  the  free  States,  have 
always  pat  this  construction  on  the  law,  and  made  demands 
upon  this  Court  for  escaped  fugitives. 

It  would  be  singular  if  we  were  required  to  decide,  so  as 
to  make  this  District  not  only  a  refuge  for  all  the  runaway 
slaves,  but  for  all  the  criminals  and  fugitives  from  justice  of 
all  the  States  in  the  Union. 

Judge  Story  says  that  the  Union  could  not  have  been 
formed  but  for  the  principle  which  this  law  allows.  This  was 
incorporated  into  the  Constitution  by  a  vote  of  all  the  States. 
Maryland  and  Virginia  would  not  have  consented  to  the 
Union  if  this  District  was  to  be  a  refuge  for  their  fugitives. 
The  one  gave  the  whole  north-west  territory  to  the  Federal 
Government,  and  both  ceded  ten  miles  of  territory  in  the 
centre  of  the  United  States  for  a  Federal  Capitol.  It  would 
require  language  overbearing  and  powerful  to  cause  us  to 
make  a  decision  which  would  deprive  these  States  of  the 
right  to  take  their  fugitives  here. 

It  is  our  duty  to  conform  to  the  unanimous  decision  of  the 
Supreme  Court,  and  insist  upon  the  enforcement  of  a  law 
which  has  been  enforced  for  sixty  years. 

The  Court  insisted  that  not  only  the  spirit  but  the  letter 
of  the  law  of  1850  rendered  it  strictly  applicable  to  this  Dis- 
trict.  The  language  is  such  as  to  place  it  beyond  all  dispute 
that  Congress  intended  to  embrace  the  District  in  the  provis- 
ions of  this  Act.  It  would  certainly  be  an  objectionable 
construction  of  the  law  that  all  slaves  which  we  own  are  to 
be  brought  here,  and  all  slaves  escaping  here  shall  stay.  In 
regard  to  the  appointment  of  Commissioners,  we  contend  that 
our  right  is  clear,  under  the  law  of  Congress,  which  makes 
this  a  Circuit  Court  of  the  United  States.  The  first  section 
of  the  law  of  1850  authorizes  the  appointment  of  Commis- 
sioners by  any  Circuit  Court  of  the  United  States. 

The  man  Copeland  is  now  in  the  lawful  custody  of  a  law- 
ful oflScer,  for  a  lawful  purpose,  and  we  do  not  feel  authorized 
to  interfere  in  this  case. 

Therefore  the  writ  of  habeas  corpus  is  refused. 
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Chase  Barney  and  Mary  E.  DeKraft, 

(Formerly  Barney,)  Deceased. 

At  Law.    Decided  Oct.  21,  1862. 

Appeal  from  the  Orphans'  Court, 


I.  A  personal  judgment  or 
decree  obtained  in  any  state  over  a 
non-resident,  who  has  not  been 
served  with  process  within  the 
state,  has  no  extra  territorial 
validity  and  does  not  come  within 
the  operation  of  the  4th  Article 
of  the  Constitution,  declaring  the 
effect  within  one  State  of  judicial 
proceedings  in  another  State. 

2.  The  will  of  the  maternal 
grandfather,  which  declares  that 
his  estate  should  be  held  by 
trustees,  in  trust  for  his  daughter 
and  heirs,  free  from  the  control 
or  disposal  of  any  husband  she 
might  have  and  exempt  from  his 
debts,  contracts  or  engagements, 
does  not  efEect  the  right  of  the  hus- 
band to  the  guardianship  of  his 
infant  children. 


3.  Whenever  our  statutes  use 
the  term  * 'guardian,''  the  father, 
although  in  one  sense  the  natural 
guardian,  is  never  to  be  included, 
unless  there  be  something  more 
which  imperatively  demands  that 
it  should  be  embraced  by  the 
expression. 

4.  The  Orphans*  Court  has  no 
jurisdiction  to  inquire  whether  a 
father  be  a  fit  person  to  be 
intrusted  with  the 'personal  cus- 
tody and  education  of  his  children; 
its  jurisdiction  as  to  him  extends 
only  to  the  due  care  and  manage- 
ment of  the  infant's  estate. 

5.  Where,  for  any  reason,  a 
father  becomes  incompetent  or 
unfit  to  act  as  the  natural  guardian 
of  his  children,  the  remedy  is  in 
a  Court  of  Chancery. 
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John  W.  DeKraft. 
vs. 
Samuei*  Chase  Barney. 

Orphans'  Court.  Wm.  F.  Purcell,  Jxjdge. 

January  25,  1862. 

Peiiiianfor  the  appointment  of  a. guardian  to  the  minor  children 

of  Samuel  Chase  Barney  and  Mary  E,  DeKraft^ 

{formerly  Barney^  deceased. 

Opinion  of  Judge  Purcell. 

The  above  named,  John  W.  DeKraft,  filed  his  petition 
some  months  since  in  this  Court,  praying  that  some  competent 
person  should  be  appointed  guardian  to  such  children.  That 
their  father,  the  said  Samuel  Chase  Barney,  was  disqualified 
and  unfit  to  act  as  such,  and  offered  in  evidence  in  support  of 
the  charges,  amongst  other  facts,  a  record  duly  certified, 
purporting  to  be  a  divorce  granted  by  the  District  Court  of 
Jasper  County  and  State  of  Iowa,  on  the  i8th  day  of  Sept., 
i860,  in  favor  of  the  said  Mary  E.  DeKraft  Barney,  against 
the  said  Samuel  Chase  Barney,  her  husband* 

The  said  Samuel  Chase  Barney,  in  his  answer  to  the 
above  petition,  denies  the  allegations  in  said  petition,  and 
insists  that  he  is  not  disqualified  from  acting  as  guardian  to 
said  children,  and  has  offered  the  evidence  of  several 
witnesses  in  his  favor,  stating  that  he  was  not  in  their 
opinion  addicted  to  intemperance. 

Without  special  reference  to  all  the  facts  in  the  above 
cause,  there  is  enough  in  the  said  decree  of  divorce  of  the 
District  Court  of  Jasper  County,  Iowa,  sp  far  as  this  Court 
has  jurisdiction  to  determine  this  cause. 

The  sentence  pronounced  by  the  Court  granting  the  said 
decree  was  clear  and  emphatic.  It  stated  that  it  was  a  Court 
of  competent  jurisdiction;  that  it  had  jurisdiction  of  the 
parties;  and  of  the  subject  matter,  the  law  having  been  fiilly 
complied  with  by  publication,  and  that  notice  had  also, 
with  a  copy  of  the  petition  been  sent  to  the  said  Samuel 
Chase   Barney's  residence,  and  that  he  had  been  duly  and 
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timely  served  with  notice  as  required  by  law;  that  the  charges 
in  her  petition,  which  was  proved,  were  others  than  adultery, 
and  that  the  said  defendant,  Samuel  Chase  Barney  was  in 
default;  that  the  said  Mary  E.  DeKraft  Barney,  bom  Mary 
E.  DeKraft,  was  entitled  to  a  divorce  from  the  bonds  of 
matrimony  from  Samuel  Chase  Barney,  her  husband,  to  whom 
she  was  married  in  the  year  1847. 

The  said  sentence  further  stated  that  the  acts,  conduct 
and  character  of  the  said  defendant,  Samuel  Chase  Barney, 
had  been  of  such  a  character  as  to  render  him  unfit  to  have 
the  custody  of  the  minor  children  of  the  said  marriage,  and 
that  they  be  placed  under  the  control  of  their  said  mother 
during  their  minority. 

If  the  said  Court  of  Iowa  had  erred,  this  Court  has  no 
power  to  give  him,  the  said  Samuel  Chase  Barney,  redress; 
that  his  remedy  is  before  another  tribunal,  the  regular  Appel- 
late Court.  The  above  decree  cannot  be  impeached  or  in- 
quired into  collatterly  by  this  Court,  according  to  the  authori- 
ties which  are  binding  upon  it.  And  it  is  binding  also  on 
the  said  Samuel  Chase  Barney  until  reversed.  Raborgo  Adm. 
vs,  Hammond,  2  Harris  and  Gill  42;  Fishrick  vs.  Sewell,  4 
Harris  and  Johnson  393;  Demond  vs.  Billingslea,  2  Harris 
and  Gill  264;  Hammond  vs.  Ridgly,  5  Harris  and  Johnson 
245;  Comegys  vs.  State  of  Maryland,  10  Gill  and  Johnson  175; 
House  vs.  Wiles,  12  Gill  and  Johnson  338;  United  States  use 
of  Gody  vs.  Bender,  5  Cranch  Circuit  Court  Reports  620. 

The  4th  Article  of  the  Constitution  of  the  United  States, 
Section  i,  and  the  Acts  of  Congress  of  the  25th  of  May,  1790, 
and  March,  1804,  passed  in  pursuance  thereof  expressly  de- 
clares that  fall  faith  and  credit  shall  be  given  to  all  the 
judicial  acts  rendered  in  the  different  States.  Chief  Justice 
Marshall  held  in  the  case  of  Dartmouth  College  z'j.  Woodward, 
4  Wheaton  629,  that  the  legislatures  of  the  different  States 
had  the  right  to  legislate  on  the  subject  of  divorce.  That 
the  Constitution  of  the  United  States,  which  prohibits  the 
States  from  passing  laws  imparing  the  obligations  of  contracts, 
was  never  understood  to  restrict  the  general  right  of  the  Legis- 
lature to  legislate  on  the  subject  of  divorce.  Those  Acts 
enable  some  tribunals  not  to  impair  marriage  contracts,  but 
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to  liberate  the  parties,  because  it  had  been  broken  by  the 
other. 

There  is  another  fact  in  the  case,  which  is  entitled  to 
much  consideration:  Edward  DeKraft,  the  father  of  said 
Mary  E.  DeKraft  Barney,  deceased,  the  mother  of  the  above 
children,  by  whom  the  entire  estate,  belonging  now  to  the 
said  minor  children,  came,  expressly  declared  in  his  will 
that  no  husband  of  his  daughter  should  ever  control  any  part 
of  the  estate  so  devised.  It  appears  from  satisfactory  evidence 
in  this  case  that  Doctor  Harvey  Lindsley  is  a  gentleman  of 
high  integrity  in  the  community,  and  the  Court  iu  the 
exercise  of  its  discretion,  believes  him  under  all  cir- 
cumstances, a  proper  person  to  be  the  guardian  of  the  said 
minor  children. 

From  which  decision  the  respondent,  Samuel  Chase 
Barney,  appeals. 

Walter  S.  Davidge  for  appellant. 

Richard  S.  Coxe  for  appellee. 

William  M.  Merrick,  Associate  Judge,  delivered  the 
opinion  of  the  Court. 

The  present  appeal  has  its  origin  in  one  of  those  condi- 
tions of  family  embroilment  always  painful  and  distressing, 
which  rarely  come  to  the  notice  of  Courts  of  justice,  and 
which  still  more  rarely  are  investigated  by  Courts  with  either 
moral  or  material  advantage  to  the  parties  involved. 

The  legal  aspect  which  the  present  controversy  assumes 
will  relieve  this  tribunal  from  a  critical  balance  of  the  crimi- 
nations and  recriminations  with  which  the  record  abounds. 
Simple  justice  requires  us,  however,  to  observe  that  the  most 
flagrant  charge  against  the  appellant  is  utterly  unsupported 
and  unwarranted  by  the  evidence  which  has  been  adduced  in 
that  behalf. 

The  appellee,  as  prochien  ami  and  near  relative,  filed 
his  petition  against  the  appellant  in  the  Orphans'  Court, 
praying  that  Court  to  refuse  to  the  appellant  the  guardianship 
of  the  persons  and  estates  of  the  appellant's  four  children, 
alleging  that  he  was  unfit  and  improper  person  for  the  oflSce, 
and  charging  that  he  had  been  divorced  from  his  wife,  Mary 
DeKraft  Barney,  now  deceased,  by  a  decree  of  the  District 
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Cottrt  of  Jasper  County,  in  the  State  of  Iowa,  and  by  that 
decree  the  appellant  had  been  deprived  of  the  custody  of  his 
children,  and  that  his  moral  obliquity  also  was  there  fully 
adjudged.  The  appellee  made  sundry  specific  charges  in 
addition,  and  offered  to  sustain  them  by  proof.  The  cause 
^  as  heard  and  proofs  taken  at  great  length  before  the  Orphans' 
Court.  That  Court  finally  adjudged  that  insomuch  as  the  Court 
in  Iowa  had  divorced  the  wife  from  the  appellant,  and  had 
decreed  his  acts,  conduct  and  character  t6  have  been  such  as 
to  render  him  unfit  to  have  the  custody  of  the  minor  children 
of  the  marriage,  and  had  committed  the  custody  to  the 
mother,  the  appellant  was  conclusively  bound  by  that  decree, 
and  while  unreversed  it  furnished  an  answer  to  his  claim  for 
the  custody  of  the  persons  and  estate  of  his  children.  The 
Court  also  determined  that  the  claim  of  guardianship  of  the 
father  ought  to  be  controlled  by  the  fact  that  the  estate  of  the 
children  was  derived  under  the  will  of  the  late  Edward  De 
Kraft,  the  maternal  grandfather  of  the  children,  and  he  had 
by  his  will  declared  that  his  estate  should  be  held  by  trustees 
in  trust  for  his  daughter  and  her  heirs,  free  from  the  control 
or  disposal  of  any  husband  she  might  have,  and  exempt  from 
his  debts,  contracts  or  engagements.  In  both  of  these  con- 
clusions we  think  there  was  error  in  the  decision  of  the 
Orphans*  Court. 

It  appears  from  the  record  that  the  appellant  was  married 
to  his  late  wife  in  the  District  of  Columbia  in  1847,  and  con- 
tinued to  reside  here  for  many  years;  that  dome  years  prior 
to  her  decease  they  went  to  Paris,  in  France,  and  there; 
sojourned,  he  being  all  the  while  a  Lieutenant  in  the  Navy  of 
the  United  States;  and  that  private  difficulties  having  arisen 
between  them,  proceedings  were  instituted  in  a  French  tribu- 
nal, which  decreed  temporary  custody  of  the  children  and  a 
temporary  separation  of  the  parties,  with  leave  to  the  wife 
to  come  to  America  to  prosecute  a  petition  for  divorce. 
In  the  Spring  of  i860  Mrs.  Barney  came  to  the  United  States, 
unattended  by  her  husband,  and  proceeding  to  the  State  of 
Iowa,  where  'neither  she  nor  husband  had  ever  resided,  she 
then  filed  in  the  District  Court  of  Jasper  County  her  petition 
for  divorce,  causing  publication  to  be  made  against  her  hus- 
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band  as  an  absent  defendant,  and  procured  a  decree  of  divorce 
against  him  by  default  in  September  following,  containing  the 
allegations  and  determinations  above  referred  to,  and  which 
are  now  relied  upon  as  irrefragably  conclusive  against  the 
appellant,  not  only  as  touching  the  martial  relation,  but  also 
of  the  facts  and  charges  recited  as  the  basis  of  the  decree, 
and  of  the  paternal  rights  of  the  father  over  his  children. 

What  might  or  might  not  be  the  effect  within  the  State 
of  Iowa  of  an  ex-parte  decree  of  divorce  obtained  as  was  the 
present,  and  whether  all  the  statutory  requirements  of  the  law 
of  .Iowa  were  complied  with,  so  as  to  vest  the  District  Court 
of  Jasper  County  with  a  jurisdiction  entitled  to  consideration 
within  the  territorial  limits  of  that  State,  we  need  not  here 
inquire,  it  being  conclusively  settled  by  the  Supreme  Court 
of  the  United  States;  in  repeated  adjudications  that  a  personal 
judgment  or  decree  obtained  in  any  state  of  the  Union  over 
a  non-resident,  who  has  not  been  served  with  process  within 
the  State,  or  who  has  not  voluntarily  appeared  and  subjected 
himself  to  the  jurisdiction  of  the  Court,  has  no  extra 
territorial  validity  and  does  not  come  within  the  operation 
of  the  fourth  Article  of  the  Constitution,  declaring  the  effect 
within  one  State  of  judicial  proceedings  had  in  another  State. 
Among  other  authorities  see  Shelton  vs.  Tiffin,  6  Howard, 
143;  Bosweirs  Lessee  vs,  Otis,  9  Howard,  336;  Landes  vs, 
Brandt,  10  Howard,  348;  D*Arcy  vs.  Kitchen,  11  Howard, 
165;  and  Webster z/^.  Reid,  11  Howard,  437;  and  that  a  case 
of  divorce  is  embraced  within  the  principle.  See  12  Barbour* 
N.  Y.,  640,  (Vischer  vs,  Vischer)  and  28  Barbour,  N.  Y.,  23 
(Hill  vs.  Hill.) 

Controlled  by  these  authorities,  as  well  as  by  the  dictates 
of  manifest  justice,  we  are  of  opinion  that  the  record  of  the 
Court  of  Iowa  was  not  admissible  evidence  for  any  purpose 
against  the  appellant  in  the  present  controversy. 

The  provisions  of  the  will  of  Edward  DeKraft,  which 
were  relied  upon  as  the  second  ground  of  exclusion,  when 
examined,  have  no  relation  to  guardianship;  indeed  it 
cannot  be  deduced  from  the  terms  of  the  instrument  that  the 
matter  of  guardianship  was  at  all  in  the  mind  of  the  testator. 
The  provisions  of  the  will  are  directed  solely  to  the  exclusion 
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of  any  husband  from  that  absolute  right  of  property  which 
the  marriage  confers  over  all  the  personal  property  of  the 
wife,  and  from  the  usufruct  for  life  of  the  real  estate,  with  all 
its  rents  and  profits.  The  terms  of  the  will  debar  him  from 
these,  during  the  marriage,  and  also  from  his  right  of  sur- 
vivorship and  curtesy:  according  to  the  doctrine  of  the  cases 
of  Marshall  vs.  Beall,  6  Howard,  70;  and  Ward  ei  ux  vs. 
Thompson,  6  Gill  and  Johnson,  349;  but  the  strict  terms  of 
this  settlement  no  more  militate  against  the  right  of 
guardianship  of  the  surviving  husband  than  would  the  terms 
of  a  deed  in  fee  simple  from  a  total  stranger  to  the  children 
for  a  house  and  lot  in  this  city. 

The  foregoing  considerations  dispose  of  the  grounds  of 
judgment  relied  upon  by  the  Court  below,  but  as  the  Act  of 
Assembly  requires  this  Court,  on  appeal,  to  go  further  (see 
18  section,  sub-chapter  15,  of  the  Act  of  Maryland  of  1798)  the 
question  remains  whether  upon  the  testimony  of  the  living 
witnesses  produced  by  the  petitioner,  the  Court  below  was 
authorized  to  refuse  to  accept  from  the  appellant  a  sufficient 
bond  if  tendered  under  the  statute  as  natural  guardian  to  his 
infant  children?  In  other  words,  has  the  Orphans*  Court 
jurisdiction  to  inquire  into  the  character  and  conduct  of  a 
father  to  exclude  him  from  the  care  and  custody  of  his  infant 
children,  and  to  commit  their  persons  as  well  as  their  estates 
to  a  stranger? 

The  power  is  an  inquisitorial  power  of  a  most  delicate 
and  difficult  sort  which  must  inevitably  in  its  exercise  bring 
to  light  numerous  family  differences,  family  difficulties  and 
family  misfortunes  which  it  were  better  for  the  honor  of 
humanity  to  cover  with  the  thickest  veil  of  charitable 
silence.  For  such  investigations  the  machinery  of  Courts  of 
Justice  is  ill  adapted,  especially  the  Orphans*  Courts,  whose 
interference  with  parential  discipline  could  rarely  be  exerted 
usefully.  The  Vice-Chancellor  in  2  DeGex  and  Smale  475, 
says:  **The  acknowledged  right  of  a  father  with  respect  to 
the  custody  and  guardianship  of  his  infant  children  are  con- 
ferred by  the  law,  it  may  be  with  a  view  to  the  performance 
by  him  of  duties  towards  his  children,  and  in  a  sense  on 
condition  of  performing  those  duties,  but  there  is  great  diffi- 
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culty  in  closely  dfefining  them.  It  is  substantially  impossible 
to  ascertain  or  watch  over  their  full  performance,  nor  could  a 
Court  of  Justice  usefully  attempt  it.  A  man  may  be  in 
narrow  circumstances;  he  may  be  negligent,  injudicious  and 
faulty  as  the  father  of  minors;  he  may  be  a  person  from  whom 
the  discreet,  the  intelligent,  and  the  well  disposed,  exercising 
a  private  judgment  would  wish  his  children  to  be  for  their 
sakes  and  his  own  removed;  he  may  be  all  this  without  ren- 
dering himself  liable  to  judicial  interference,  and  in  the  main 
for  obvious  reasons  it  is  well  that  it  should  be  so.** 

Such  being  the  nature  of  the  power  claimed,  and  such 
being  some  of  their  objections  to  its  exercise,  it  must  be  ap- 
parent to  every  one  (independently  of  the  injunctions  of  the 
Act  of  1798,  **that  the  Orphans*  Court  shall  not  under  pretext 
of  incidental  powers  or  constructive  authority  exercise  any 
jurisdiction  whatever  not  expressly  given,**)  that  its  posses- 
sion by  that  tribunal  should  be  denied  unless  beyond  all 
reasonable  doubt  the  terms  of  the  law  vest  it  or  the  spirit  of 
the  law  requires  it  to  be  comprehended  in  certain  language 
which  seems  broad  enough  to  include  it. 

Prior  to  the  Act  of  1777,  Chapter  8,  the  Courts  of  the 
Commissary-General  and  his  deputies  had  jurisdiction  only 
in  testamentary  affairs,  the  exclusive  cognizance  of  matters 
of  guardianship  being  confided  to  the  County  Courts  who  were 
authorized  only  to  appoint  guardians  to  infant  orphans  who 
had  no  natural  guardian.  The  County  Courts  supervised  the 
management  of  their  estates  and  had  it  in  charge  by  the  Act 
of  171 5,  chapter  39,  section  21,  22,  annually  to  inquire  by  a 
jury  ** whether  the  orphans  be  kept,  maintained  and  educated 
according  to  their  estates,*'  and  to  remove  their  guardians 
upon  default  found  by  the  jury.  This  jurisdiction  was  for 
the  first  time  transferred  to  the  Orphans*  Court  by  the  Act  of 
1777,  chapter  8.  Before  that  statute  the  ordinary  never  ex- 
ercised, either  under  the  laws  of  England  or  the  laws  of 
Maryland,  any  jurisdiction  in  the  matter  of  the  appointment 
or  removal  of  guardians.  See  McPherson  on  Infancy  74; 
Rex  vs.  Sir  Francis  Blake  Delaval  ^/  ah,  3  Burrow  1436; 
Monro  e^  al,  vs.  Ritchie,  3  Cranch  C.  C.  147.  Upon  the  re- 
vision of  our  testamentary  system  by  the   Act  of  1789   the 
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orphans'  jury  was  abolished,  and  in  lieu  of  its  functions  the 
Orphans*  Court  was  authorized  by  the  12th  section  of  sub- 
chapter 15,  upon  application  suggesting  improper  conduct  in 
any  guardian  whatever,  either  in  relation  to  the  care  and 
management  of  the  property  or  person  of  any  infant,  to  in- 
quire into  the  same,  and  at  their  discretion  remove  such  guar- 
dian and  make  choice  of  another  who  shall  receive  the 
property  and  custody  of  the  said  ward. 

It  will  scarcely  occur  to  any  one  who  will  advert  to  the 
history  of  the  orphans'  jury,  and  there  read  the  language  I 
have  quoted,  that  the  I<egislature  had  in  contemplation  when 
using  the  words  **any  guardian  whatever"  to  confer  upon  the 
Orphans'  Court  the  jurisdiction  to  enter  every  family  in  the 
land,  upon  suggestion  from  a  child  or  some  person  on  his  behalf, 
investigate  its  private  history  and  discipline,  drag  all  its  pain- 
ful memories  before  the  public  attention,  and  record  private 
shames  and  private  griefs,  to  the  scandal  of  future  as  well  as 
the  present  generation,  and  yet  such  is  the  result  of  the  argu- 
ment in  this  case,  for  it  is  said  that  the  father  is  the  natural 
guardian  of  his  children,  ancf  as  the  statute  says  **any  guardian 
whatever,"  a  natural  guardian  is  included  in  the  expression. 
This  argument  has  its  vice  in  an  inversion  of  the  force  of 
language.  The  aspect  in  which  the  father  is  viewed  by  the 
law  is  that  of  parent,  and  not  of  guardian;  the  latter  is  the 
subordinate,  the  former  the  paramount  relation;  the  less  to  be 
controlled  by  the  greater,  and  not  the  greater  curtailed  by  the 
less. 

In  the  language  of  Blackstone,  the  relation  of  guardian 
is  derived  out  of  that  of  the  parent,  the  guardian  being  only  a 
temporary  parent.  Indeed,  the  loose  manner  in  which  the 
term  natural  guardian  is  used  has  given  rise  to  much  per- 
plexity  in  the  law  books,  and  confusion  in  drafting  and  inter- 
preting statutes.  Its  original  and  proper  significance  and 
energy  arose  out  of  the  conflict  between  the  claims  of  tenure 
and  of  parental  right  in  the  matter  of  lands  held  under  the 
feudal  tenure  or  knight's  service  or  in  chivalry.  In  that  case 
the  right  to  the  custody  of  the  person  of  the  infant  heir 
belonged  to  the  father  in  exclusion  of  the  lord  in  chivalry, 
who  nevertheless  retained  the  wardship  of  the  lands,  and  was 
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entitled  also  to  the  custody  of  the  person  as  against  mother, 
grandfather,  and  every  other  relative  except  the  father,  whose 
paramount  parental  right  was  acknowledged  by  the  feudal 
lawyers  under  the  scholastic  designation  of  guardian  by 
nature.  It  is  the  character  oi parent  which  the  law  has  in  view, 
an4  its  sacredness  at  common  law  is  admirably  illustrated  in 
this,  its  triumph  over  the  iron  exigency  of  military  tenure. 
Whenever,  therefore,  our  statutes  use  the  term  guardian,  the 
father,  although  in  one  sense  the  natural  guardian  is  never  to 
be  included,  unless  there  be  something  more  which  impera- 
tively demands  that  he  should  be  embraced  by  the  expression. 
But  it  is  said  that  the  father  is  to  be  embraced  by  the  language 
of  the  section,  because  by  the  third  section  of  sub-chapter  12, 
in  case  an  infant  becomes  entitled  by  descent  or  devise  to  land 
or  to  legacy  or  distributive  share,  his  natural  guardian  may 
be  called  upon  to  give  bond  for  the  performance  of  his  trust, 
and  upon  his  neglect  or  refusal  the  Court  may  appoint 
another  guardian.  Does  it  follow  from  this  section  that  if 
a  father  be  poor,  and  by  any  of  the  contingencies  enumera- 
ted his  child  should  receive  a  large  portion,  for  which  he 
could  find  no  one  willing  to  go  his  surety,  that  therefore  the 
Court  shall  deprive  him  of  the  care  and  custody,  the  training, 
education  and  social  consolation  of  his  child,  and  confide  not 
only  the  estates  but  the  person  of  his  child  to  some  wealthier 
or  better  known  stranger;  and  yet  this  conclusion  must  be 
reached  before  the  interpretation  claimed  can  be  given  to  the 
1 2th  section  of  sub-chapter  15. 

It  is  obvious  that  the  other  guardian,  contemplated  by 
the  3rd  section,  is  a  guardian  of  the  estate  only  and  not  of  the 
person.  Repeated  adjudications  in  England  has  established 
that  a  father  cannot  be  deprived  of  the  custody  of  his 
child,  by  a  devise  or  legacy  accompanied  by  the  designation 
of  guardian,  and  what  is  there  held  to  be  repugnant  to 
natural  right,  we  must  not  impute  to  the  legislation  in  the 
construction  of  a  statute,  admitting  a  different  meaning. 

Chancellor  Kent  says  (2  Commentaries,  221,  Note  c.) 
*'  Attempts  have  been  made  to  control  the  father's  right  to  the 
custody  of  his  infant  children  by  a  legacy  given  by  a  stranger 
to  an  infant,  and  the  appointment  by  him  of  a  guardian  in 
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consequent  thereof.  But  it  is  well  settled  that  a  legacy  or 
gift  to  a  child  confers  no  right  to  control  the  father's  care  of 
the  child,  and  no  person  can  defeat  the  father's  right  of 
guardianship  by  such  means." 

In  the  case  of  Vanartsdaler  vs.  Boyer,  14  Penn.,  383,  the 
Court  on  appeal  from  the  Orphans'  Court,  held  that  a  devise 
by  a  grandfather  of  lands,  &c.,  to  grandchildren,  containing 
a  clause,  **my  executor  hereinafter  named  to  be  guardians 
for  the  children  of  my  said  daughter,  during  their  minority, 
and  I  do  hereby  nominate  and  appoint  them  for  that  purpose," 
meant  merely  a  devise  of  the  guardianship  of  the  property, 
but  was  not  intended  to  interfere  with  the  natural  right  of  the 
father  to  the  custody  and  care  of  the  children. 

Upon  these  considerations  the  sound  rule  of  construction 
would  seem  to  limit  the  power  of  substitution  to  the  trust, 
which  the  legislature  for  the  first  time  subjected  to  the  juris- 
diction of  the  Orphans'  Court,  by  the  3d  section  of  sub- 
chapter 12,  to  wit:  the  security  and  control  of  the  infant's 
estate,  and  that  being  the  case,  when  we  apply  the  provisions 
of  section  12,  sub-chapter  15,  we  should  in  like  manner  limit 
the  terms  to  the  subject  matter,  to  wit:  the  conduct  of  the 
father  to  the  management  of  the  property  of  his  child. 
The  case  of  Fridge  vs.  The  State,  3  Gill  and  Johnson,  113,  is 
relied  upon  as  adjudicating  this  question.  Upon  looking  at 
the  case  it  will  be  found  that  the  present  inquiry  was  not  by 
the  remotest  hint  brought  to  the  minds  of  the  Court.  The 
point  before  the  Court  there  was  whether,  it  being  shown  in 
a  suit  upon  a  guardian's  bond,  collaterally  that  the  mother  as 
natural  guardian  was  living  at  the  time  of  appointment,  that 
fact  did  not  of  itself  show  that  the  Orphans'  Court  trans- 
cended its  jurisdiction  in  appointing  a  third  person  guardian. 
And  in  meeting  that  objection,  the  Court  of  Appeals  said 
**  Unless  the  natural  guardian  had  failed  or  neglected  to  give 
bond  for  the  performance  of  her  trust  on  being  called  upon 
to  do  so,  in  pursuance  of  the  3d  section  of  the  12th  sub- 
chapter 15,  or  had  removed  for  cause  under  the  provisions  of 
the  1 2th  section  of  sub-chapter  15,  it  would  not  have  been  the 
case  of  an  erroneous  judgment,  &c." 

This  chance  expression  in  the  course  of  a  judicial  opinion 
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is  relied  upon  as  settling  the  claim  of  jurisdiction  to  the 
extent  insisted  on  by  the  appellee.  The  case  before  the 
Court  was  a  case  purely  involving  the  estate  of  the  infant 
and  not  relating  to  its  custody;  and  the  Court,  in  speaking  of 
**/A^  ^removal  for  cause ^^^  does  not  say  for  what  cause,  nor 
what  shall  be  the  extent  of  the  removal,  and  the  language  is 
perfectly  consistent  with  the  idea  that  the  cause  for  which 
the  natural  guardian  shall  be  removed  must  be  some  miscon- 
duct or  dereliction  touching  the  estate,  and  that  the  removal 
so  to  be  made  is  a  removal  from  the  control  of  the  estate. 
Nor  do  I  think  the  concluding  words  of  the  section  give  any 
additional  force  to  the  claim,  for  as  I  have  endeavored  to 
show,  that  from  the  3d  section  the  statute  contemplates  a 
separation  of  the  custody  of  the  person  and  the  estate  in  cer- 
tain contingencies,  and  when  we  come  to  construe  the  1 2th 
section  we  must  adopt  the  plain  rule  of  rendering  consequents 
according  to  their  antecedents,  giving  to  those  cases  where 
the  property  and  persons  have  both  come  under  the  control 
of  the  Court  the  right  to  transfer  both;  and  where  the  property 
alone  has  come  under  its  dominion,  the  right  to  transfer  the 
property  only.  The  foregoing  limitation  of  the  power  of  the 
Orphans*  Court  is  necessary  to  harmonize  the  Act  of  1798 
with  the  Act  of  Congress  of  February  20,  1846,  9  statutes, 
page  4,  chapter  8,  section  i.  By  its  provisions,  when  an 
infant  whose  father  is  living  shall,  by  gift  or  otherwise,  be- 
come entitled  to  property  separate  from  the  father,  the  Court 
may  compel  him  to  give  bond  to  account  for  it,  as  other 
guardian,  and  if  he  fail  or  refuse,  the  Court  **  shall  have 
power  to  appoint  a  special  guardian  to  take  charge  of  said 
property,  who  shall  give  bond  and  security  as  in  other  cases, 
but  with  conditions  to  suit  the  case^  Here  we  have  a  legis- 
lative declaration  that  the  separate  property  of  the  infant 
shall,  upon  the  father's  default,  be  given  in  charge  to  a  special 
guardian. 

Now  what  reason  can  be  shown  why  an  infant  having 
property  by  gift  should  be  left  to  the  personal  control  of  his 
father,  while  he  who  has  a  legacy  or  distributive  share,  in  the 
discretion  of  the  Orphans*  Court  be  committed  to  the  charge 
of  another.    For  the  foregoing  reasons  we  think  the  Orphans* 
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Court  precluded  from  inquiring  whether  a  father  be  a  fit  per- 
son to  be  entrusted  with  the  personal  custody  and  education 
of  his  children,  and  that  its  jurisdiction  as  to  him  extends 
only  to  the  due  care  and  management  of  the  infant's  estate. 
It  does  not  appear  in  this  case  that  the  father  was  permitted 
to  tender  a  good  and  sufficient  bond  for  the  management  of 
his  children's  property,  nor  is  there  anything  in  the  testi- 
mony to  show  him  to  be  incompetent  for  that  task.  We  think 
him  entitled  to  that  privilege  for  aught  disclosed  upon  the 
record. 

Should  it  appear  that  it  is  in  some  very  material  and 
important  respects  essential  to  the  well  being  and  welfare  of 
children,  either  physically,  intellectually  or  morally  that  the 
rights  of  a  father  *' should  be  suspended  or  interfered  with, 
the  chancery  jurisdiction  is  ample  to  afford  remedy  '*  (Curtis 
vs.  Curtis,  5  Jurist  N.  S.  Eng.  1147).  In  a  proper  case  that 
tribunal  may  be  invoked,  and  the  interests  of  society  protected 
without  resorting  to  dangerous  rules  of  construing  statutory 
grants. 

It  is  therefore  ordered  that  the  decree  of  the  Orphans' 
Court  rejecting  the  application  of  the  appellant  to  be  per- 
mitted to  give  bond  for  the  performance  of  his  trust  as 
natural  guardian  of  the  estate  of  his  infant  children,  and 
that  appointing  Dr.  Harvey  Lindsley  guardian  of  the  said 
infants,  be  reversed,  and  said  letters  of  guardianship  issued 
to  said  Lindsley  are  hereby  annulled,  and  the  cause  is  re- 
manded to  the  Orphans*  Court  with  directions  to  cite  the  said 
Samuel  Chase  Barney  for  the  purpose  of  entering  into  bond 
with  good  and  sufficient  security,  to  be  determined  by  said 
Court,  for  the  execution  of  his  trust  as  aforesaid,  &c. 
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BusHROD  W.  Rked,  Executor  op  Wii^liam  Campbbi^l, 

AND  Others. 

Rachei.  Campbeli*. 

At  Law.    Decided  Oct,  27,  1862. 

Appeal  from  the  Orphans*  Court, 

A  widow,  after  receiving  the  por-  after  paying  the  debts  and  lega- 
tion   of    her    husband's    estate,  cies.    See  Act  of    Md.,  of  1798, 
devised  and  bequeathed  to  her,  Ch.  loi,  sub-chapter  13,  Sec.  i,  3 
cannot  claim  the  surplus  remain-  and  3. 
ing  in  the  hands  of  the  executor, 

W.  J.  Stone  for  the  executor. 

Wm.  F.  MATTINGI.Y  for  the  distributees. 

W.  Y.  Fendali*  and  Andrew  Wylie  for  the  appellee. 

The  facts  in  the  case  are  as  follows: 

Rachel  Campbell,  the  widow  of  William  Campbell,  after 
receiving  the  portion  of  her  husband's  estate  as  devised  and 
bequeathed  to  her,  claimed  in  her  petition  the  surplus  remain- 
ing in  the  hands  of  the  executor  under  the  will  after  payment 
of  the  debts  and  legacies.  The  executor  denied  her  right  to 
the  surplus. 

Mr.  Wylie  offered  in  evidence  the  testimony  of  an  old 
colored  woman,  Kitty  Pad.  The  reception  of  this  testimony 
was  objected  to  by  the  counsel  of  the  executor,  because  the 
witness  was  a  colored  woman. 

The  objection  was  overruled. 

The  following  statement  of  evidence  was  agreed  to  by 
the  counsels  for  Rachel  Campbell  and  the  executor. 

It  is  admitted  for  the  purpose  of  this  case  that  B.  W. 
Reed,  the  executor,  is  a  Christian  white  freeman  of  this 
District. 

Also  that  the  testator  was  a  free  colored  person  at  the 
time  of  making  his  said  will  and  at  the  time  of  his  death. 
That  the  parties  claiming  the  fund  in  question  are  free 
colored  persons,  and  were  such  at  the  date  of  the  will  afbre« 
said  and  since.     And  that  Kitty   Pad,   the  witness  whose 
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deposition  has  been  taken  and  filed  in  this  proceeding,  at  the 
instance  of  the  widow  of  the  said  testator,  is  an  ancient  and 
infirm  person,  and  in  consequence  thereof  cannot  be  had  to 
attend  in  Court  to  give  her  evidence,  also  that  she  now  is 
and  was  at  the  time  of  taking  said  deposition,  a  free  colored 
person. 

Andrew  Wylie  for  the  petitioner  says  from  Williams  on 
Executors,  page  1278: 

The  widow  is  included  from  any  share  of  the  husband's 
estate  by  a  settlement  made  in  lieu  thereof,  before  marriage. 

But  it  is  otherwise  when  the  husband  bv  will  makes  a 
provision  for  his  wife,  stating  it  to  be  in  lien  and  in  bar  of 
all  her  claims  on  his  personal  estate,  and  then  subjects  his 
personalty  to  a  disposition  which  lapses  or  is  void,  so  that  the 
latter  fund  is  subject  to  distribution,  for  then  notwithstanding 
the  words  of  the  will,  the  widow  is  entitled  to  a  share  under  the 
statute.  Williams  on  Executors,  1278  citing  Cave  vs.  Roberts, 
8  Sim.,  214.  The  principle  of  this  distribution  is  that:  where 
a  woman  has  before  marriage  agreed  to  accept  a  con- 
sideration for  her  widow's  share,  she  is  bound  by  her  compact 
whether  her  husband  died  testate  or  intestate;  but  where 
there  is  no  such  contract,  but  the  provision  in  bar  of  the 
distributive  share  arises  upon  the  husband's  will,  it  is 
presumed  that  the  motive  for  the  widow's  exclusion  originated 
in  a  particular  design  or  purpose  of  the  testator,  viz:  for  the 
benefit  of  the  person  in  favor  of  whom  the  property  was 
bequeathed  by  him,  so  that  if  the  purpose  be  disappointed, 
there  is  no  reason  why  the  bar  or  exclusion  should  continue. 

Wm.  F.  Mattingly  sa^^s: 

Is  a  widow  who  has  accepted  a  bequest  of  personal  estate, 
left  her  by  the  will  of  her  deceased  husband,  entitled  to  a 
share  of  the  residue  of  the  personal  estate  undisposed  of  by 
the  will? 

The  Act  of  Md.,  of  1798,  Ch.  loi,  Sub.  Ch.  13,  says: 
'* Every  devise  of  land  or  any  estate  therein,  or  bequest  of 
personal  estate  to  the  wife  of  the  testator,  shall  be  considered 
to  be  intended  in  bar  of  her  dower  in  lands  or  share  of  the 
personal  estate  respectively,  unless  it  be  otherwise  expressed 
in  the  will."     Section  2,  of  the  same  Act,  gives  the  widow 
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ninety  days  in  which  to  elect  between  the  bequest  under  the 
will  and  her  distributive  share.  Now  what  is  meant  by  the 
widow's  **share  of  the  personal  estate?**  Sub.  Ch.  it,  of  the 
same  Act,  in  providing  for  the  distribution  of  an  intestate's 
estate,  gives  the  widow  the  whole,  one-half  or  one  third, 
according  to  the  circumstances  mentioned  in  the  act.  Sec.  4, 
and  following  sections  provides  for  the  'distribution  of  the 
surplus,  ^'exclusive  of  the  widow's  share.** 

The  argument  in  favor  of  the  widow  is  that  so  far  as  the 
undisposed  of  residue  is  concerned,  the  husband  dies  intestate, 
and  distribution  is  made  according  to  Sub.  Cb.  11,  or  his 
widow  takes  as  next  of  kin. 

The  widow's  share  is  the  whole  amount,  or  one-half,  or 
one-third  of  the  whole  amount,  after  payment  of  debts  ac- 
cording to  circumstances.  She  has  ninety  days  in  which  to 
ascertain  whether  her  distributive  share  will  be  more  than 
the  bequest  in  the  will,  and  to  take  her  choice  to  elect 
between  them.  She  abides  by  the  will  and  accepts  the 
bequest  made  therein.  The  law  says  that  such  bequest  shall 
be  construed  to  be  intended  in  bar  of  her  share  of  the  personal 
estate.  In  saying  that  so  far  as  the  undisposed  of  residue  is 
concerned  the  deceased  is  intestate.  Can  we  totally  ignore 
the  existence  of  the  will,  the  fact  of  the  widow's  acceptance 
of  the  bequest  made  her  in  it,  and  distribute  according  to  Ch. 
II,  when  Ch.  13  says  that  such  bequest  shall  be  in  bar  of  her 
share — of  what?  not  simply  of  that  portion  which  he  disposed 
of  by  his  will,  but  of  the  personal  estate  both  that  in  which  he 
died  testate  and  intestate. 

Suppose  a  man  in  his  will  should  make  but  one  bequest, 
and  that  to  his  widow,  and  she  should  accept  it,  would  any 
one  pretend  to  say  that  she  would  be  entitled  to  that  and  a 
distributive  share  of  the  residue  also,  in  the  face  of  a  law 
which  declares  that  each  bequest  shall  be  in  bar  of  her  share? 

I  Jarman  on  Wills  408,  says:  *'The  question  is  always  a 
question  of  intention  to  be  collected  from  the  whole  will.** 
At  common  law  the  widow  was  entitled  to  both  the  bequest 
made  her  in  the  will  and  her  distributive  share,  unless  it  were 
otherwise  expressed  in  the  will,  or  unless  at  least  a  contrary 
intention  could  be  collected  from  the  whole   will.     But  our 
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law  in  order  to  avoid  all  question  as  to  the  intention  of  the 
testator  expressly  states  that  a  bequest  of  the  personal  estate 
shall  be  construed  to  be  intended  in  bar  of  her  share  of  the 
personal  estate. 

Williams  on  Executors  1342-3,  is  as  follows:  "Where 
the  settlement  is  expressed  to  be**  as  and  **for  her  jointure  in 
full,  lieu,  bar  and  satisfaction  of  any  dower  or  thirds  which  she 
could  or  might  claim  at  common  law  of  all  or  any  of  the 
estate,  real,  personal  or  freehold  of  her  intended  husband,  the 
widow  will  be  excluded  from  her  share  under  the  statute; 
for  the  words  common  law  must  be  construed  as  equivalent 
to  the  terms  according  to  the  general  law.  In  such  case 
whether  the  husband  die  intestate  or  dispose  of  his  personal 
estate  by  will,  which  disposition  fails  by  lapse,  the  wife  will 
be  equally  excluded  from  the  distributive  share.  But  it  is 
otherwise  where  the  husband  by  will  makes  a  provision  for 
his  wife,  stating  it  to  be  in  lieu,  and  in  bar  of  all  her  claim 
in  his  personal  estate,  and  then  subject  his  personalty  to  a 
disposition  which  lapses,  or  is  void  so  that  the  latter  fund  is 
subject  to  distribution,  for  then,  notwithstanding  the  words 
of  the  will  the  widow  is  entitled  to  her  share  under  the 
statute.  The  principle  of  this  distribution  is  that  where  a 
woman  has  before  marriage  agreed  to  accept  a  consideration 
for  her  widow's  share,  she  is  bound  by  her  compact,  whether 
her  husband  die  testate  or  intestate;  but  where  there  is  no 
such  contract,  but  the  provision  in  bar  of  the  distributive 
share  arises  upon  the  husband's  will,  it  is  presumed  that  the 
motive  for  the  widow's  ex:clusion  originated  in  a  particular 
design  or  purpose  of  the  testator,  viz:  for  the  benefit  of  the 
person  in  favor  of  whom  the  property  was  bequeathed  by 
him  so  that  if  the  purpose  be  disappointed,  there  is  no  reason 
why  the  bar  or  exclusion  should  continue." 

Under  our  law  it  would  be  very  questionable  whether, 
even  in  the  case  of  a  lapsed  or  void  devise,  the  widow  would 
be  entitled  to  her  distributive  share  in  addition  to  a  bequest 
in  the  will,  but  in  the  case  at  bar  (which  is  one  of  an  undis- 
posed residue,  and  not  a  lapsed  or  void  bequest)  there  can  be 
no  question  on  the  ground  of  intention,  as  the  law  itself  pre- 
scribes how  the  intention  shall  be  construed. 
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That  the  wife  is  not  next  of  kin  to  her  husband.  See  2 
Jarman  on  Wills  49,  and  cases  there  cited.  In  Cave  vs. 
Roberts,  8  Simons,  214,  the  decision  of  the  Vice  Chancellor 
is  as  follows:  **  I  have  always  thought  it  to  be  clear  that  in 
all  cases  a  person  dies  intestate  leaving  a  widow,  and  there  are 
no  person  who  answer  the  character  of  next  of  kin;  as  for 
instance,  where  husband  is  illegitimate  dies  without  issue,  the 
widow  takes  one  moiety  of  his  personal  estate,  and  the  crown 
is  entitled  to  the  other  moiety,  and  as  that  has  been  the 
received  opinion  of  the  profession  for  a  series  of  years,  I 
shall  not  now  overturn  it." 

At  common  law  a  settlement  made  before  marriage  is  an 
absolute  bar  on  the  ground  of  a  contract  or  agreement 
between  the  parties.  So  in  the  case  at  bar,  with  reference  to 
the  existing  state  of  the  law,  relative  to  their  respective 
right  and  obligations.  So  that  the  law  stating  that  a  widow, 
who  accepts  a  bequest  of  personalty,  shall  be  barred  of  her 
distributive  share  is  equivalent  to  a  contract  or  agreement 
entered  into  between  the  parties  at  the  time  of  marriage,  to 
the  effect  that  a  bequest  of  personalty  accepted  by  the  widow 
shall  bar  her  of  her  distributive  share,  in  which  case  there 
cannot  be  any  doubt  but  that  she  would  be  barred.  And  it  is 
an  indisputable  principle  of  law  that  parties  entering  into 
contracts  do  it  with  reference  to  the  state  of  the  law  govern- 
ing such  contracts. 

The  following  decision  was  made  by  the  Judge  of  the 
Orphans*  Court,  after  the  case  was  called  and  argued  by  Mr. 
Wylie  and  Mr.  Mattingly,  as  to  the  petitioner's  right  to  the 
surplus  of  Wm.  Campbell's  personal  estate. 

It  appears  that  the  husband  of  the  widow  made  his  last 
will  and  testament,  which  had  been  duly  proved  in  this  Court, 
and  the  executor  Reed  qualified.  It  is  true  that  she  received 
under  the  will,  with  others  mentioned  in  the  will,  legacies,  and 
of  course  did  not  renounce  the  provisions  of  the  will.  The 
question  now  is,  is  she  entitled  to  dower  as  widow  in  the 
personalty  not  mentioned  in  the  will  and  as  to  which  her 
husband  died  intestate? 

The  statute  of  1798,  declares  that  a  widow  who  does  not 
renounce  the  will,  shall  be  barred  of  dower  in  her  husband's 
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estate.  That  must  mean  the  estate  conveyed  in  the  will,  no 
other,  in  as  much  as  the  Supreme  Court  of  Md.  decided  in 
the  case  of  Mantz  z^^.Buchannan,  i  Md.  202.  That  a  widow 
standing  by  the  will  of  her  husband,  is  a  purchaser  of  the 
devise  with  a  fair  consideration.  See  also  Snively  vs,  Booam, 
I  Md.  223;  and  Wilson  vs,  Hightown,  3  Hawks,  in  which  the 
same  principle  is  settled.  The  answer  of  the  executor  and  the 
other  testimony  in  the  cause  proves  the  other  claimants  to  be 
illegitimate,  and  cannot  therefore  inherit. 

From  the  foregoing  laws  and  facts  the  Court  is  of  the 
opinion,  and  doth  so  decree,  that  the  widow  is  entitled  to  the 
amount,  as  to  which  Campbell  died  intestate,  in  the  hands  of 
the  executor,  the  debts  and  legacies  being  all  paid. 

An  appeal  was  prayed  for  by  W.  J.  Stone  for  the  execu- 
tor, and  by  Mr.  Mattingly  for  parties  in  interest. 

The  following  is  the  argument  of  the  counsels  for  the 
executor  and  distributees: 

There  are  two  questions  presented  on  the  record  in  this 
case  which  we.  contend  were  erroneously  decided  by  the  Judge 
of  the  Orphans'  Court. 

In  order  to  arrive  at  the  result  attained  by  him,  he  must 
have  decided  that  the  devise  and  bequest  by  Wm.  Campbell, 
of  part  of  his  real  and  personal  estate  to  Rachel  Campbell,  his 
widow  (which  was  accepted  by  her),  only  barred  her  claim  as 
to  the  property  disposed  of  in  his  will,  and  not  as  to  his 
entire  estate,  and  that  the  testimony  of  Kitty  Pad,  a  negress, 
was  admissible  against  the  appellant,  a  Christian  white  free- 
man. 

We  contend: 

First.  That  Rachel  Campbell,  the  widow,  was  by  the 
accepted  devise  and  bequest  barred  of  all  her  interest  in  the 
entire  personal  estate  of  her  late  husband,  as  well  the  residue 
undisposed  of  as  that  devised  and  bequeathed  by  his  will. 

Second.  That  the  testimony  of  Kitty  Pad  was  not  admis- 
sible against  the  appellant. 

Assuming  that  Kitty  Pad  was  a  competent  witness,  and 
that  said  Wm.  Campbell  left  neither  child,  brother  or  sister, 
nephew  or  niece,  what  are  the  widow's  rights  in  reference  to 
the  surplus  of  personal  estate  undisposed  of  by  the  will? 
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Her  rights  are  fixed  and  regulated  by  statute,  and  the 
real  questicfn  in  this  case  is  as  to  the  true  construction  of  the 
statute. 

The  Act  of  Maryland  of  1798,  chapter  loi,  sub-chapters 
II  and  12,  provide  for  the  widow  in  every  aspect. 

First.     Where  her  husband  dies  intestate. 

Second.  Where  her  husband  leaves  a  will  devising  her 
a  part  of  his  estate,  which  she  accepts. 

Third.  Where  her  husband  leaves  a  will  devising  her  a 
part  of  his  estate,  which  she  refuses  to  accept. 

The  present  case  falls  under  the  second  head. 

Wm.  Campbell  devised  to  his  widow  a  part  of  both  his 
real  and  personal  estate,  and  she  did  not  renounce,  but 
accepted  the  devise  and  bequest,  and  is  thereby  barred  as  to 
his  entire  personal  and  real  estate,  other  than  as  is  devised 
and  bequeathed  to  her. 

At  common  law  the  widow  was  entitled  to  one-third  part 
of  her  husband's  estate,  after  the  payment  of  his  debts,  &c., 
of  which  he  could  not  deprive  her.  (See  GriflSth  vs,  Griffith's 
Ex.,  4  H.  &  McH.  123).  This  right  was  recognized  by 
various  Acts  of  Assembly,  and  by  the  Act  of  Maryland  of 
1798  is  clearly  defined.  The  common  law  right  of  the  widow 
having  been  superseded  by  this  statute,  we  are  to  look  to  it 
alone  to  ascertain  what  her  legal  rights  as  widow  are,  and 
what  share  of  her  husband's  personal  estate  she  is  entitled  to. 

By  section  i ,  sub-chapter  1 1 ,  the  widow  gets  the  whole 
personal  estate,  after  the  payment  of  debts,  under  the  circum- 
stances there  named.  If  her  case  falls  within  section  2  she 
gets  one-third;  and  if  within  section  3,  one-half.  This  is 
given  to  her  as  widow,  and  in  lieu  of  her  common  law  right 
as  widow;  and  is  to  be  received  by  her  as  widow,  and  not 
otherwise. 

We  see  that  her  legal  share  depends  upon  circumstances, 
and  is  greater  or  less  as  her  husband  does  or  does  not  leave 
certain  relatives;  that  her  right  is  necessarily  under  one  of 
these  classes  as  widow,  and  not  partly  under  one  as  widow, 
and  partly  under  another  as  heir  or  next  of  kin. 

By  section  i,  sub-chapter  13,  it  is  enacted  that  **  every 
devise  of  land  or  any  estate  therein,  or  bequest  of  personal 
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estate  to  the  wife  of  the  testsitor  shall  6^  construed  to  be  intended 
m  bar  of  her  dower  in  lands  or  share  of  the  personal  estate 
respectively^  unless  it  is  otherwise  expressed  in  the  will.'* 

The  English  rule  is  that  such  a  devise  is  to  be  construed 
as  intended  in  addition  to  her  legal  rights,  and  the  inclination 
of  the  Courts  seems  to  be  to  regard  any  declaration  that  is  in 
bar  of  her  legal  share  as  only  intended  to  apply  to  property 
devised,  and  as  effectual  only  so  far  as  necessarily  in  conflict 
and  inconsistent  with  the  presumption  in  law  that  it  was  not 
in  bar. 

This  section  altered  that  rule  and  declared  that  it  was  to 
be  construed  as  intended  in  bar  of  her  share,  not  merely  of 
the  personal  estate  disposed  of  by  the  will,  but  of  the  enHre 
personal  estate. 

Section  i  declares  and  fixes  the  intention  in  making  the 
bequest.  Section  2  declares  the  effect  of  such  a  bequest,  and 
declares  that  **she  shall  be  barred  of  her  share  in  the  per- 
sonal estate,'*  unless  within  ninety  days  she  renounce  the  will 
and  elect  to  take  her  legal  share.  In  the  same  section,  with 
a  view  to  the  provision  of  law,  that  under  some  circumstances 
the  wife  would  be  entitled  to  more  than  a  third  (there  is  no 
difference  as  to  real  estate),  it  is  provided  that  if  the  widow 
shall  renounce  the  will  '*she  shall  be  entitled  to  one-third  part 
of  the  personal  estate  of  her  husband^  which  shall  remain  after 
the  payment  of  his  just  debts  and  claims  against  him,  and  no 
more;  from  this  it  plainly  appears  that  the  entire  personal 
estate  was  referred  to. 

Although  there  are  no  children,  yet  if  she  renounces  she 
only  gets  one-third  of  the  personal  estate,  does  not  yet  get 
her  share. 

Would  it  not  be  reasonable  to  apply  this  proviso  to  the 
entire  personal  estate,  as  clearly  must  be  done,  and  then  con- 
tend that  the  enacting  clause  is  less  comprehensive,  that  by 
accepting  a  bequest  she  was  only  barred  as  to  part,  viz:  that 
actually  devised?  If  she  accepts  she  is  barred  as  to  all;  if  she 
renounces  she  gets  only  one-third  of  the  personal  estate. 

By  section  3,  if  the  will  of  the  husband  devise  **a  part  pf 
both  real  and  personal  estate,  she  shall  renounce  the  whole 
or  be  otherwise  barred  of  her  right  to  both  real  and  personal 
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esiaie.^^  In  this  case  there  was  a  devise  of  both  real  and 
personal  estate,  and  as  the  widow  did  not  renounce  the  whole, 
she  is  therefore  barred  of  her  right  to  his  personal  estate^  other 
than  is  given  to  her  by  the  will. 

The  other  sections  of  this  Act  all  show  that  the  entire 
personal  estate  is  referred  to,  and  that  the  law  was  not 
merely  intended  to  apply  only  to  that  actually  disposed  of  by 
will. 

By  Section  4,  a  devise  of  part  of  real  or  personal  estate 
shall  **bar  her  of  only  the  real  or  personal  estate,  as  the  case 
may  require.'' 

Section  5  is  yet  mo^  distinct  when  it  says  that  a  widow 
in  accepting  a  devise  in  lien  of  her  legal  rights,  shall  be 
considered  a  purchaser,  with  a  fair  consideration  being 
entitled  to  a  certain  portion  of  her  husband's  entire  personal 
estate,  after  payment  of  debts,  &c.,  when  she  gives  it  up  for 
a  bequest,  she  becomes  a  purchaser  of  the  bequest,  &c. 

The  terms  * 'share"  and  ''legal  right''  are  used  as 
synonymous,  and  will  depend  on  the  predicament  in  which 
she  stands  at  her  husband's  death.  This  section  recognized 
the  doctrine  that  accepting  the  bequest  she  gets  nothing  else. 

We  submit  that  by  accepting  the  devise  and  bequest  the 
widow  voluntarily  agreed  to  receive  the  same,  in  lieu  of  the 
share  of  the  entire  personal  estate  she  would  have  been 
entitled  to,  had  she  renounced,  or  to  which  she  would  have 
been  entitled,  if  there  had  been  no  will. 

Mr.  Wylie  relies  on  an  English  authority,  which  says: 
that  if  the  testator  declares  in  his  will  a  devise  to  be  in  bar  of 
his  widow's  share,  that  it  only  bars  her  as  to  the  property 
devise,  and  contends  that  Section  i.  Sub.  Ch.  11,  only 
changes  the  English  rule  of  construction,  and  merely  puts 
the  case  in  the  same  position  as  if  the  testator  had  by  his  will 
declared  the  bar.  Assuming  that  Section  i  has  only  that 
effect,  yet  Section  2nd  or  3rd  declares  the  effect  of  such  a 
devise  and  creates  the  bar.  There  is  no  such  statutory 
provision  as  that  we  are  seeking  to  construe  in  the  English 
law,  and  therefore  the  English  cases  can  only  aid  us  in  its 
construction,  by  showing  what  the  former  law  was.     The  very 
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fact  that  a  statute   was  passed  would  indicate  some  change  in 
the  law. 

The  case  referred  to  is  Pickiring  vs.  Lord  Stanford,  3 
Vesey,  334,  (when  this  case  was  first  before  the  Court,  2 
Vesey,  272)  the  claim  of  the  widow  was  rejected,  but  was 
allowed  for  reasons  inapplicable  to  this  case.  The  master  of 
the  Rolls,  said:  **The  question  really  is  whether  if  all  the 
four  residuary  legatees,  to  whom  he  had  given  the  residue 
jointly,  which  would  therefore  have  gone  to  the  survivor  had 
died,  in  his  life  his  widow  would  have  been  barred  from  any 
shared  He  says  that  it  is  not  disputed,  but  that  as  to  real 
estate,  under  the  same  circumstances  she  would  be  barred; 
and  also  that  if  there  is  a  contract  before  marriage,  using 
the  same  terms  in  bar,  that  she  would  be  already  barred  as 
to  the  entire  estate.  (See  Note  a,  3  Vesey,  331:  Note  4,  2 
Vesey,  284.) 

In  these  two  cases,  he  thinks  it  clear  that  the  bar  goes 
to  the  entire  estate,  explains  the  error  of  his  former  decision, 
as  having  arisen  from  his  reasoning  by  analogy,  and  draws 
distinctions  between  the  case  before  him,  and  a  case  of 
contract  or  of  the  devise  of  real  estate,  deciding  the  case  on 
the  authority  of  a  decision  of  Lord  Cowper.  The  question  of 
intent,  as  considered  by  him,  has  reference  to  the  English 
rule.  He  also  alludes  to  a  point  more  distinctly  presented 
by  the  Lord  Chancellor.  By  this  case  it  is  conceded,  that  as 
to  real  estate,  the  rule  is  as  we  contended. 

By  our  statute  real  and  personal  estate  are  placed  on 
precisely  the  same  footing.  By  this  case  it  is  conceded  that 
a  contract  before  marriage,  using  the  same  language  as  in  a 
will,  has  a  different  effect  and  will  bar  the  widow  as  to  the 
entire  personal  estate.  Our  statute  was  in  force  when  this 
marriage  was  contracted,  and  it  was  necessarily  contracted 
with  reference  to  this  provision  of  law.  A  provision  of  law 
is  certainly  equal  to  a  contract  of  the  parties,  to  bar  the 
widow  when  the  same  terms  are  used  in  both.  The  bar  by 
contract  is  not  made  with  a  view  to  a  special  disposition  of 
property,  as  maybe  said  of  a  will,  but  the  bar  by  statute 
stands  in  that  respect  on  precisely  the  same  footing.  If 
certain   terms  in   a  contract  will  bar  the  widow  as    to  the 
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entire  personal  property,  the  same  terms  in  a  statute  must 
have  the  same  effect. 

The  English  construction  that  the  estate  intended  to  bar 
the  widow  only  as  to  legatees,  grows  manifestly  out  of  the 
English  rule,  that  the  devise  or  bequest  is  presumed  to  be 
intended  in  addition  to  her  legal  share;  and  the  Courts  seem 
to  think  that  by  limiting  the  bar  to  the  property  disposed  of 
by  the  will,  they  can  satisfy  and  answer  the  intention  of  the 
testator,  without  entirely  annulling  the  legal  presumption. 
The  Lord  Chancellor  on  Appeal,  (3  Vesey,  492,)  in  addition 
to  tl:e  question  of  intention,  decides  that  he  cannot  take  from 
the  widow  without  he  gives  to  some  one  else. 

This  is  not  a  decision  construing  a  statute,  similar  to 
that  under  consideration,  and  can  be  used  for  no  other  purpose 
than  to  show  what  the  law  is  without  a  special  statute  in 
reference  to  the  subject  in  which  it  treats. 

No  one  will  contend  that  the  Legislature  could  not  pass 
a  law  providing  that  a  husband  may  bar  his  wife  from  any 
further  share  of  his  estate  than  he  gives  her  by  his  will,  so 
that  the  residue  of  his  estate  would  go  to  his  next  of  kin,  or 
if  none  within  the  fifth  degree,  to  the  United  States.  ,  If  this 
has  been  done,  the  Court  musf  look  at  the  will,  and  the  widow 
will  be  barred,  although  the  residue  is  not  disposed  of  by  will. 
We  claim  that  this  has  been  done  by  the  Act  of  Assembly 
above  referred  to;  and  that  if  the  above  decision  can  have 
any  effect,  it  will  be  to  show  what  the  law  was  previously, 
and  the  presumption  would  be  that  the  statute  was 
enacted  for  the  purpose  of  altering  the  law,  it  not  purporting 
to  be  a  declaratory  law.  We  submit  that  if  the  above  case 
has  any  bearing  in  the  present  case,  it  is  in  support  of  our 
views. 

If  Wm.  Campbell  really  left  no  relatives  within  the  fifth 
degree,  then  by  Sec.  15,  Sub.  Ch.  II,  the  surplus  will  go  to 
the  United  States.  If  she  had  renounced  the  will,  the  surplus 
(two  thirds)  of  the  personal  estate  would  clearly  have  gone 
that  way.  How  can  the  rule  be  different  when  she  accepts  the 
bequest  in  lieu  of  that  she  would  have  received  in  renouncing? 
We  submit  that  the  widow  has  no  claim  to  the  surplus  under 
the  true  construction  of  the  statute. 
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It  is  admitted  that  the  appellant  is  a  Christian  white  man 
of  this  District,  and   that  Kitty  Pad,  the  witness,  is  a  free 
negro.     The  question  is  whether  the  testimony  of  Kitty  Pad 
is  admissible  against  the  appellant.     By  the  Act  of  Maryland, 
1717,  Ch.  13,  Sec.  2,  it  is  enacted  that  no  free  negro  **shall 
be  admitted  or  received  as  good  and  valid  evidence  in  law  in 
any  matter  or  thing  whatsoever  depending  before  any  Court 
of  record  or  before  any  magistrate,"  "wherein  any  Christian 
white  person  is  concerned."     The  only  question  is  whether 
or  not  the  appellant  is  concerned  in  the  present  proceeding. 
It  is  contended  that  he  has  no  pecuniary  interest,  and  there- 
fore is  not  concerned  in  it.     The  preamble  of  the  statute  is: 
* 'Whereas  it  may  be  of  very  dangerous  consequence  to  admit 
any  free  negro,  &c.,  &c."     The  inferior  station  of  the  negro, 
and  the  impolicy  of  permitting  an  enslaved  race   to   testify 
against  their  masters,  is  recognized  and  enforced.     Either  this 
is  a  lawful^proceeding  or  it  is  not.     If  not  the  Orphans'  Court 
had  nothing  to  do  with  it.     If  it  is,  then  as  a  party  the  Execu- 
tor is  necessarily  concerned  in  it.     The  appellant  could  not  be 
called  as  a  witness,  why?  for  the  same  that  he  is  a  party  to 
the  suit.     The  Supreme  Court  says  that  a  party  to  a  suit,  a 
mere  trustee  or  administrator  without  any  pecuniary  interest, 
without  even  a  liability  for  costs,  is   yet  incompetent  as   a 
witness;  he  is  necessarily  concerned  in  it  as  a  party  to  the 
record.     If  a  pecuniary  interest  is  necessary  we  have  it  in 
this  case,  not  merely  in  a  personal  liability  for  costs,  but  also 
for  this  reason — the  Executor  gave  bond  for  proper  distribu- 
tion of  the  estate,  and  the  evidence  of  this  free  negro  is  used 
against  him  to  show  who  are  and  who  are  not  entitled.     The 
petition  is  filed  against  the  Executor  alone. 

It  is  true  that  the  relatives  named  in  the  will  were  repre- 
sented by  counsel,  as  shown  by  the  record,  but  assuming  that 
those  thus  represented  would  be  barred,  yet  others  might 
appear,  for  the  Orphans'  Court  has  not  jurisdiction  to  protect 
the  Executor  as  to  parties  not  represented.  (See  4  Md.  Ch.  425, 
Conner  vs.  Ogle.)  And  then  the  Executor  may  be  compelled 
to  pay  all  the  residue,  on  the  testimony  of  this  negro,  to  the 
widow,  and  afterwards  have  to  make  a  second  payment  to 
some  party  not  bound  by  this  proceeding,   who  may  show 
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bimself  entitled.  This  certainly  is  a  pecuniary  interest,  viz: 
the  risk  of  a  pecuniary  loss.  The  testator  by  his  will  devises 
property  to  his  son,  his  sister  and  his  nieces,  &c.  The 
appellee  in  her  petition  charges  that  the  son  is  illegitimate, 
but  does  not  pretend  that  such  is  the  case  as  to  the  sister  and 
nieces.  The  Executor,  in  his  answer,  says  he  believes  the  son 
is  illegitimate,  but  requires  proof  of  it,  and  says  he  knows 
nothing  about  the  other  relatives.  The  evidence  of  Kitty  Pad, 
that  the  sister  and  nieces  are  not  legitimate,  is  not  in  support 
of  any  allegation  in  the  petition  as  to  the  sister  and  nieces,  and 
is  objectionable  on  that  ground.  The  Executor  is  concerned 
in  the  proper  distribution  of  the  estate,  as  he  is  liable  for  an 
improper  distribution,  and  is  therefore  pecuniarily  concerned 
in  the  proceeding.  Apart  from  the  question  of  public  policy 
the  Executor  is  pecuniarily  concerned  in  the  matter  in  con- 
troversy. 

We  submit  that  the  testimony  of  Kitty  Pad  was  im- 
properly admitted  against  the  appellant. 

W.  F.  MATTINGI.Y, 

W.  I.  Stone, 

For  Appellant. 

The  decree  of  the  Orphans'  Court  is  reversed,  with 
directions  to  the  Judge  of  the  Orphans'  Court  to  dismiss  the 
petition  of  the  appellee,  Rachel  Campbell.  * 
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COUNTY  OF   WASHINGTON, 

JANUARY  TERM,  1863. 

CniKF  Judge,  James  Dunlop;  James  S.  Morsei<i<  and  Wii^wam  M. 

Merrick,  Associate  Judges. 


Harvey  Lindslky,   Guardian  of  the  Minor  Children 

OF  Samuel  Chase  Barney  and  Mary  E.  DeKraft, 

(Formerly  Barney,)  Deceased. 

Samuel  Chase  Barney. 

vs. 

John  W.  DeKraft,  Next  Friend  of  Samuel  C.  Barney, 

/ti,    et  al,   Minor  Children  of  Samuel  Chase 

.  Barney  and  Mary  E.  DeKraft,  (Formerly 

Barney)  Deceased. 

Orphans'  Court.     Decided  March  21,  1863. 

Dated  March  2,  1863. 

Overruling  a  Mandate  of  the  Circuit  Court. 

In  all  cases  where  an  infant  is  a  under  the  direction  expressed  or 

Ward  of  Chancery,  no  act  can  be  implied    of     the  Chancery  Court 

done  affecting  the  person,  prop-  itself, 
erty  or  estate  of  the  minor,  unless 

Wm.  F.  Purcell,  Judge,  gave  the  following  opinion: 
In  the  above  cause  this  Court,  on  the  25th  day  of  January, 
1863,   pronounced    a  final    decree   appointing    Dr.    Harvey 
lyindsley,  (at  discretion,)  guardian  to  the  above  minor  child- 
ren,  the   Court   being  of  the  opinion   that  Samuel    Chase 
Barney  had  lost  his  martial  rights  as  husband  and  natura 
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guardian  by  the  decree  of  divorce  of  Jasper  County,  in  the 
State  of  Iowa,  in  equity  in  the  District  Court. 

By  that  decree  he  was  forever  separated  from  his  wife, 
and  the  custody  of  the  said  minor  children  was  taken  from 
him  and  given  to  the  mother. 

It  appears  on  the  face  of  the  decree  that  the  Court  was  a 
tribunal  of  competent  jurisdiction  both  over  the  parties 
and  the  subject  matter,  and  that  said  decree  was  duly  and 
properly  authenticated  according  to  the  Act  of  Congress  in 
such  cases  made  and  provided,  and  this  Court  held  that  the 
divorce  was  sufficient  to  exclude  Samuel  Chase  Barney  from 
the  guardianship  of  the  property  of  the  said  children,  with- 
out reference  to  the  other  facts  against  him  in  the  case. 

Also  that  inasmuch  as  the  said  decree  of  divorce  declared 
that  Samuel  Chase  Barney  had  received  timely  notice  of  the 
pending  of  the  suit,  by  the  proper  publication  required  by  law, 
and  notice  sent  to  his  residence;  it  could  not  be  inquired  into 
collaterally  by  this  Court,  and  authorities  were  cited  to  that 
effect,  and  that  such  a  decree  was  not  ex-parte.  This  Court  at 
the  same  time  stated  another  fact,  which  was  entitled  to  much 
consideration:  To  wit:  that  the  will  of  Edward  DeKraft,  by 
whom  the  whole  estate  in  question  was  devised,  the  father  of 
Mary  E.  DeKraft,  who  intermarried  with  the  said  Samuel 
Chase  Barney,  and  who  was  the  mother  of  said  minor  children, 
expressly  declared  that  '*no  husband  of  his  daughter  should 
ever  at  any  time  control  the  estate  so  devised." 

From  this  decision  the  said  Samuel  Chase  Barney 
appealed  to  the  Circuit  Court  of  this  District,  and  by  that 
Court  the  decision  of  this  Court  was  reversed.  An  appeal 
was  then  taken  by  J.  W.  DeKraft,  next  friend  of  the  children, 
to  the  Supreme  Court  of  the  United  States,  and  was  dismissed 
by  that  tribunal  for  the  want  of  jurisdiction. 

The  Circuit  Court  (the  opinion  delivered  by  Judge 
Merrick)  in  reversing  the  decision  of  this  Court,  made  and 
elaborately  discussed  three  points: 

ist.  That  the  decree  of  divorce  rendered  in  Iowa  could 
not  be  received  in  evidence  for  any  purpose  in  the  present 
controvers5\ 

2nd.     That  the  will  of  Edward  DeKraft  did  not  apply  to 
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the  personal  custody  of  the  minor  children,  but  only  to  the 
property,  and  that  although  the  language  of  said  will  was 
clear  and  explicit  that  * 'no  husband'*  of  the  daughter  should 
at  any  time  control  the  estate,  yet  as  natural  guardian,  Samuel 
Chase  Barney,  the  father,  was  entitled  to  preference  in  the 
control  of  said  property,  provided  he  gave  suflScient  bond  and 
securities  as  natural  guardian. 

3rd.  That  the  Statute  of  Maryland,  of  1798,  in  reference 
to  the  removal  of  guardians  by  the  Orphans'  Court,  did  not 
apply  to  Samuel  Chase  Barney  as  natural  guardian. 

In  reference  to  the  points  thus  considered  by  the  Circuit 
Court,  and  upon  the  soundness  of  their  decision,  it  would 
perhaps  be  unbecoming  for  this  Court  to  comment,  although 
it  may  not  be  amiss  to  quote  the  express  language  of  the 
sections  of  the  Statute  of  Maryland  of  1798,  which  was  held 
by  the  Circuit  Court  (in  their  3rd  and  last  point)  not  to  apply 
to  the  present  case.  In  Sub-Chapter,  12th  Chapter,  lor  of 
that  Statute,  diflFerent  classes  of  guardians  are  mentioned: 
* 'natural  guardians*'  and  "testamentary  guardians."  Then 
Sub-Chapter  15  provides  that  "the  Court  (Orphans')  may  upon 
application  of  an  infant,  or  any  person  in  his  behalf, 
suggesting  improper  conduct  in  any  guardian  whatever, 
either  in  relation  to  the  care  and  management  of  the  property 
and  person  of  the  infant,  inquire  into  the  same,  and  at  their 
discretion  remove  such  guardian  and  make  choice  of  another, 
who  shall  give  security  and  conduct  himself  in  the  manner 
herein  before  prescribed,  and  shall  receive  the  property  and 
the  custody  of  the  ward."  Could  language  be  more  compre- 
hensive or  explicit?  This  statute  is  in  force  in  this  District, 
and  it  expressly  provides  that  the  Orphans'  Court  may 
remove  "any  guardian  whatever"  for  improper  conduct, 
either  in  regard  to  the  person  or  property  of  the  ward,  clearly 
embracing  all  guardians;  and  this  has  been  the  opinion  of  one 
of  the  ablest  jurists,  both  of  this  District  and  the  State  of 
Maryland. 

On  the  2d  of  March,  1863,  the  Circuit  Court  issued  their 
mandate  from  their  Clerk's  Office,  directing  this  Court  to  cite 
Samuel  Chase  Barney,  to  give  bond  with  sufficient  securities 
to  be  approved  by  this  Court,  &c.,  &c. 
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Said  mandate  was  delivered  to  the  Clerk  of  this  Court  on 
the  4th  of  March,  1863,  the  day  after  the  Circuit  Court  was 
abolished  by  Congress.  The  Circuit  Court  was  the  proper  ap- 
pellate tribunal,  and  this  Court  would  feel  bound  to  respect  its 
mandate,  but  it  appears  from  this  certificate,  under  seal  of  the 
Clerk  of  that  Court,  who  was  also  Clerk  of  the  Court  of 
Chancery,  that  on  the  74th  of  February,  1863,  ^  bill  in  equity 
had  been  filed  in  behalf  of  said  minor  children,  who  were 
then  in  the  custody  of  Dr.  Harvey  Lindsley,  their  duly 
appointed  guardian  by  this  Courts  the  property  being  also  in 
his  possession.  Said  bill  alleging  unfitness  of  said  Barney, 
because  of  gross  immorality  and  incompetency  rendered  him 
unfit  to  have  the  custody  of  the  said  minor  children,  or  to 
have  the  management  of  their  property,  consequently  the 
said  minor  children  became  **  Wards  in  Chancery*'  from  the 
filing  the  said  bill,  and  the  issuing  the  process  thereon  and 
service  on  said  Samuel  Chase  Barney,  on  the  26th  of  Febru- 
ary, which  proceedings  operated  as  a  supersedas  to  the  action 
of  all  other  Courts  and  persons.  (It  was  stated  to  this  Court 
and  not  denied  by  the  opposite  counsel,  that  the  Circuit  Court 
had  agreed  to  hear  an  argument,  and  examine  authorities  as 
to  the  propriety  of  having  ordered  the  mandate,  but  did  not, 
owing  to  some  misunderstanding  between  the  Court  and 
counsel,  R.  S.  Coxe,  Esq.)  The  above  doctrine  is  very  clearly 
stated  by  Judge  Story  in  his  very  able  work  upon  Equity 
Jurisprudence,  Vol.  2,  Sections  1352  and  1353.  He  says: 
''Wherever  a  suit  is  instituted  in  the  Court  of  Chancery  re- 
lating to  the  person  or  property  of  an  infant,  although  he  is 
not  under  any  general  guardian  appointed  by  the  Court,  he 
is  treated  as  a  ward  of  the  Court,  and  as  being  under  its 
special  cognizance  and  protection.'* 

In  all  cases  where  an  infant  is  ward  of  Chancery,  no  act 
can  be  done  affecting  the  person  or  property,  or  state  of  the 
minor,  unless  under  the  express  or  implied  direction  of  the 
Court  itself.  Every  act  done  without  such  direction  is  treated 
as  a  violation  of  the  authority  of  the  Court,  and  the  offending 
party  will  be  arrested  upon  proper  process  for  the  contempt, 
and  compelled  to  submit  to  such  orders  and  such  punishment 
by  imprisonment  as  are  applied  to  other  cases  of  contempt. 
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See  also  Duke  of  Beaufort  vs.  Wellsley,  2  Russell  20  and  21. 
In  this  case  the  rights  of  the  father  as  natural  guardian  were 
involved,  and  he  was  by  the  Court  adjudged  unfit  to  have 
the  custody  of  his  children.  Goodall  vs.  Harrison,  2  P.  Wil- 
liams 560;  Butler  vs.  Freeman,  Ambler's  Report  302;  2  Bligh's 
Report  137.  Thus  it  will  be  seen  that  by  the  foregoing  high 
authorities  that  should  this  Court  regard  the  mandate  issued 
by  the  late  Circuit  Court,  or  **do  any  other  act  affecting  the 
person,  property  or  state  of  the  minor"  from  the  time  they 
became  ** Wards  of  Chancery,**  it  would  be  guilty  of  contempt 
of  the  Court  of  Chancery  and  may  not  the  late  Circuit  Court 
have  rendered  themselves  liable,  the  mandate  having  been 
issued  subsequent  to  the  filing  of  the  said  bill  in  behalf  of  the 
minor  children?  **Filing  a  bill  in  Chancery  on  behalf  of  in- 
fants makes  them  wards  of  Court/'  says  Maddox  in  his  Chan- 
cery Practice,  Vol.  i,  page  432.  See  also  the  many  authori- 
ties referred  to-  in  the  margin  by  the  learned  author. 

Indeed  the  Circuit  Court  on  page  17,  (see  page  416  of  this 
Vol.)  of  their  opinion  already  referred  to,  say  that  the  Court 
of  Chancery  affords  ample  relief  in  the  case  of  minors,  when 
properly  invoked. 

But  if  any  doubts  existed  as  to  the  principle  in  Chancery, 
as  above  stated  from  the  foregoing  authorities  and  facts,  they 
were  removed  on  the  awarding  of  the  injunction  on  yesterday, 
the  2oth  of  March,  by  the  Hon.  D.  K.  Carter,^  Chief  Justice 
of  the  Supreme  Court  of  the  District,  which  was  filed  by 
John  W.  DeKraft,  as  next  friend  of  said  minor  children, 
which  arrested  the  said  mandate  ordered  by  the  late  Circuit 
Court,  and  which  was  brought  officially  to  the  view  of  this 
Court.  It  is  therefore  ordered  and  decreed  from  the  fore- 
going authorities  and  facts,  that  the  direction  contained  in  the 
mandate  above  referred  to  of  the  late  Circuit  Court,  to  cite 
Samuel  Chase  Barney  to  give  bond  and  security  as  natural 
guardian  to  said  minor  children,  within  a  reasonable  time,  is 
overruled. 


iXhis  appears  to  have  been  the  first  adjudication  in  which  Chief 
Justice  Carter  took  part  upon  entering  upon  his  term  of  office. 
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Circuit  Court  op  the  District  of  Coi^umbia, 

For  the  County  of  Washington. 

October  15, 1855. 

On  the  opening  of  this  Court  this  morning,  John 
Marbury,  Esq.,  after  some  preliminary  remarks,  read  to  the 
Court  the  following  proceedings: 

At  a  meeting  of  the  members  of  the  Bar  of  the  District 
of  Columbia  and  the  officers  of  the  Courts,  held  pursuant  to 
notice,  John  Marbury,  Esq.,  was  called  to  the  chair,  and  John 
A.  Smith  appointed  Secretary. 

Richard  S.  Coxe,  Esq.,  rose  and  stated  that  the  meeting 
had  assembled  in  consequence  of  an  event  which,  though  long 
anticipated,  had  struck  them  with  surprise.  They  had  met 
to  commemorate  the  life,  virtues  and  character  of  their 
deceased  Brother,  the  Honorable  Wm.  Cranch,  Chief  Judge 
of  the  Circuit  Court  and  Judge  of  the  District  Court  of  the 
District  of  Columbia,  who  died  at  his  residence  in  this  citj*^ 
on  Saturday  last,  September  i,  1855.  J^dge  Cranch  died  at 
the  age  of  86  years,  after  having  lived  thus  long  as  an 
individual,  and  has  presided  on  the  bench  a  longer  period 
of  time  than  had  ever  been  heard  of  in  a  Judicial  officer.  He 
was  appointed  a  judge  of  the  Circuit  Court  in  March,  1801, 
54  years  since.  He  has  now  left  us,  and  the  place  made 
vacant  by  his  death  is  to  be  supplied;  but  he  might  say  a  long 
time  would  elapse  before  that  place  could  be  supplied  with  so 
acceptable  a  gentleman  and  one  possessed  of  so  much  ability. 
All  who  knew  him  in  the  course  of  their  practice  in  the 
Courts,  knew  how  well  and  admirable  he  fulfilled  all  the 
duties  with  which  he  was  intrusted .  Few  judges  ever  excelled 
him;  few  ever  equalled  him  in  all  the  essentials  of  a  great 
judge.  He  was  eminent  for  learning  in  all  the  departments 
of  law,  (admiralty,  chancery,  criminal  and  common)  and  was 
thoroughly  imbued  with  the  learning  of  the  profession  from 
the  earliest  davs. 
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We  have  met  with  a  great  loss,  but  thank  God !  he  has 
left  a  bright  example.  We  trust  that  every  young  man, 
while  he  reverences,  will  follow  him — will  imitate  Judge 
Cranch  in  industry,  and  endeavor  to  equal  him  in  learning, 
be  pure  of  heart  as  he  was  pure,  honorable  as  he  was  honor- 
able, so  as  to  have  as  pure  and  eminent  a  character  for  the 
admiration  of  his  countrymen. 

Mr.  Coxe  oflTered  the  following  resolution. 

Resolved,  That  a  committee  of  five  members  of  the 
meeting  be  appointed  by  the  chair,  to  draft  appropriate  resolu- 
tions, on  the  subject  which  has  thus  convened  us  together. 

The  chair  appointed  Richard  S.  Coxe,  Wm.  Redin, 
Joseph  H.  Bradley,  James  M.  Carlisle  and  John  F.  Ennis, 
Esqrs,  who  having  retired,  subsequently  returned,  and  by 
their  chairman,  Mr.  Coxe,  presented  the  following  resolutions: 

The  Hon.  William  Cranch,  Chief  Judge  of  the*  Circuit 
Court  and  Judge  of  the  District  Court  of  the  District  of 
Columbia,  having  departed  this  life  on  Saturday,  the  ist  of 
Sept.,  1855,  the  members  of  the  bar  and  ofiicers  of  the  Court, 
entertain  the  highest  veneration  for  the  private  and  public 
character  of  the  deceased, — duly  appreciating  his  great  and 
varied  professional  attainments,  his  unsullied  integrity,  his 
patient  diligence,  his  uniform  courtesy  and  amenity  of  manner 
on  the  bench  and  in  private  intercourse,  regard  his  death 
though  long  anticipated,  with  deep  regret  and  as  a  severe 
public  loss.     They  have  therefore: 

1.  Resolved,  That  during  the  whole  course  of  the 
private  life  of  the  deceased  in  this  vicinity,  extending  beyond 
sixty  years,  he  had  eminently  entitled  himself  to  possess 
what  he  fully  enjoyed,  the  unqualified  admiration  and  esteem 
of  our  whole  community. 

2.  Resolved,  That  as  a  reporter  of  the  decisions  of  the 
Supreme  Court,  and  as  a  Judge  of  the  Circuit  Court,  on  the 
bench  of  which  he  occupied  a  seat  for  upwards  of  54  years, 
he  was  distinguished  for  his  acquirements  in  all  the  different 
branches  of  professional  learning,  for  untiring  industry,  for 
indefatigable  diligence  in  the  discharge  of  his  duties,  for  his 
kind  and  courteous  amenity  of  deportment  towards  all  with 
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whom  he  had  intercourse,  for  dignified,  patient  and  impartial 
treatment  toward  his  colleagues  and  the  members  of  the  bar. 

3.  Resolved,  That  we  deeply  deplore  the  loss  which 
the  community,  the  profession,  and  we  ourselves  more  es- 
pecially have  sustained  in  the  death  of  Judge  Cranch. 

4.  Resolved,  That  in  the  manifestation  of  the  high 
esteem  and  respect  we  entertain  for  the  deceased,  we  will  wear 
the  customary  badge  of  mourning  for  the  period  of  thirty 
days,  and  will  as  a  body  attend  his  funeral. 

5.  Resolved,  That  we  will  undertake,  with  the  consent 
and  approbation  of  the  family,  to  erect  a  substantial  and  ap- 
propriate monument  over  the  grave  of  the  deceased  in  commem- 
oration of  his  character,  and  that  the  chairm/in  of  this  meet- 
ing, ^[r.  Redin  and  Mr.  Carlisle  be  a  committee  to  carry  this 
resolution  into  effect. 

6.  Resolved,  That  the  chairman  communicate  a  copy  of 
these  proceedings  to  the  family  of  the  departed,  with  an  ex- 
pression of  our  condolence  with  them  in  the  loss  they  h  ave 
sustained. 

7.  Resolved,  That  at  the  next  meeting  of  the  Circuit 
Court  the  chairman  be  requested  to  present  a  copy  to  the 
Court,  with  a  request  that  the  same  may  be  entered  upon  the 
minutes  of  the  Court. 

8.  Resolved,  That  copies  of  these  proceedings  be 
handed  to  the  different  newspapers  in  this  District  for  pub- 
lication. 

The  resolutions  having  been  seconded  by  Mr.  Carlisle, 
with  appropriate  remarks,  were  unanimously  adopted. 

John  Smith,  John  Marbury, 

Secretary.  Chairman. 

After  the  reading  of  the  above  proceedings  Mr.  R.  S. 
Coxe,  with  some  appropriate  remarks,  seconded  the  motion 
that  the  same  be  entered  on  the  minutes  of  the  Court,  and 
then  moved  that  the  Court  adjourn  one  week. 

To  which  the  Hon.  James  S.  Morsell,  the  presiding 
Judge,  made  the  following  reply: 
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Gentlemen  of  the  Bar  and  Officers  of  the  Court: 

We  heartily  unite  with  you  in  doing  honor  to  the  memory 
of  our  lamented  brother,  Judge  Cranch. 

He  was  all  that  you  so  respectfully  and  appropriately 
ascribe  to  him. 

You  have  not  said  too  much. 

A  great  and  good  Judge  has  gone  from  us;  his  loss  is 
deeply  deplored  by  us  all.  But  though  he  has  gone,  he  will 
still  live  in  the  admiring  memory  of  a  grateful  community, 
who  have  for  so  many  years  enjoyed  the  blessings  of  his  able, 
pure  and  impartial  administration  of  justice. 

In  the  eminent  example  he  has  left  us  of  a  pure  and  un- 
sullied character  and  in  the  rich  fruit  of  his  long  and  inde- 
fetigable  judicial  labors . 

In  addition  to  a  display  of  superior  legal  talent,  his  course 
was  marked  by  a  calm  and  amiable  composure  of  temper  and 
patient  forbearance,  with  an  inflexible  faithfulness  and 
uprightness;  to  the  rich  and  the  poor  he  was  alike  impartial 
and  just,  always  accessible  and  ready,  cheerfully  on  all  occa- 
sions, however  arduous  the  duties  to  fulfill  them. 

The  Court  therefore  order  the  resolutions  of  the  bar  and 
oflScers  of  the  Court  to  be  entered  on  the  records  of  the  Court, 
and  the  Judges  will  wear  the  customary  badge  of  mourning 
during  the  residue  of  the  term. 

The  Court  also  passed  the  following  order: 

Ordered  by  the  Court  that  the  Court  room  be  draped  in 
mourning  during  the  residue  of  the  term. 

Memoir  of  Wm.  Cranch,  L.  L.  D. 

Chief  Judge  of  the  U.  S.  Circuit  Court  of  the 

District  of  Columbia. 

Wm.  Cranch,  Chief  Judge  of  the  U.  S.  Circuit  Court  of 
the  District  of  Columbia,  was  the  only  son  of  Judge  Richard 
Cranch,  of  Quincy,  Mass.,  who  emigrated  from  England  to 
this  country  in  the  year  1746,  and  Mary  Smith,  a  daughter  of 
the  Rev.  Wm.  Smith,  of  Weymouth,  Mass.  He  was  bom  at 
Weymouth  on  the  17th  day  of  July,  1769,  and  received  his 
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early  education  from  his  mother,  a  woman  of  high  accom- 
plishments and  of  rare  virtue,  who  instructed  him  also  in  the 
elements  of  latin  and  algebra.  He  was  afterwards  fitted  for 
college  by  his  uncle,  the  Rev.  Wm.  Shaw,  of  Haverhill, 
Mass,  in  whose  family  he  in  the  meantime  resided.  In  1773,  he 
entered  Harvard  University,  in  the  same  class  with  his  cousin, 
John  Quincy  Adams,  between  whom  and  himself  there  had 
always  existed  a  sincere  and  intimate  friendship,  which 
remained  unimpaired  to  the  time  of  Mr.  Adams*  decease.  In 
1787,  he  graduated,  and  in  the  same  year  commenced  reading 
law  in.  the  ofi;ce  of  the  Hon.  Thos.  Dawes,  one  of  the  Justices 
of  the  Supreme  Judicial  Court  of  Mass.  In  July,  1790,  he 
was  admitted  to  practice  in  the  Court  of  Common  Pleas,  and 
in  July,  1791,  in  the  Supreme  Judical  Court. 

On  the  death  of  his  relative,  John  Thaxter,  Esq.,  who 
had  been  settled  in  the  practice  of  the  law,  in  Haverhill,  Mr. 
Cranch  removed  to  that  place  and  took  charge  of  his 
unfinished  business.  After  practicing  in  the  Courts  of  Mass. 
and  N.  H.  for  nearly  four  years,  he  removed  to  the  city  of 
Washington,  and  had  charge  of  the  large  contracts  of  Morris, 
Nicholson  and  Greenleaf,  in  that  city.  In  1800  he  was 
appointed  one  of  the  Commissioners  of  the  Public  Buildings, 
then  in  process  of  erection.  In  1801  he  was  appointed  by 
President  Adams  one  of  the  Assistant  Judges  of  the  Circuit 
Court  of  the  District  of  Columbia,  under  the  Act  of  the  27th 
of  February,  1801;  and  on  the  resignation  of  Mr.  Kilty,  Chief 
Judge  in  1805,  he  was  appointed  by  President  Jefferson,  in 
his  place. 

Judge  Cranch  succeeded  Mr.  Dallas,  as  reporter  of  the 
decisions  of  the  S.  C.  of  the  United  States.  These  reports 
are  well  known,  and  are  highly  valued  by  the  profession. 
He  also  made  accurate  reports  of  the  cases  decided  in  the 
Circuit  Court  of  the  District  of  Columbia,  from  its  organization 
to  1 84 1.  These  reports  have  not  failed  to  be  acceptable  to  the 
profession  and  to  the  public,  from  the  great  variety  and 
importance  of  the  cases  arising  under  the  wide  and  peculiar 
jurisdiction  of  a  United  States  Court  at  the  seat  of 
government. 
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In  1827  Judge  Cranch,  by  request,  delivered  **A  Memoir 
of  the  life,  character  and  writings  of  John  Adams*'  before  the 
Columbian  Institute.  He  also  prepared  a  code  of  laws  for 
the  District  of  Columbia,  in  comformity  to  an  Act  of  Congress, 
which  was  printed  by  order  of  Congress  but  was  never 
referred  to  a  committee. 

In  the  year  1829  the  degree  of  Doctor  of  Laws  was 
conferred  upon  him  by  Harvard  University.  He  was  an 
honorary  member  of  the  American  Academy  of  Arts  and 
Science,  also  a  member  of  the  Antiquarian  Society. 

,The  life  of  Judge  Cranch,  like  that  of  many  other  distin- 
guished men,  has  been  marked  with  few  of  those  vicissitudes 
which  impart  so  great  an  interest  in  biography.  In  the  regular 
exercise  of  his  high  duties  for  54  years,  his  life  has  been 
varied  only  by  those  events  which  are  incident  to  all  men. 
As  Chief  Judge  he  has  been  eminent  alike  for  profound 
learning,  and  for  impartiality  and  wisdon.  It  would  be 
difficult  to  find  one  in  any  situation  who  has  labored  more 
diligently,  more  patiently,  or  more  successfully  than  he  has 
done,  in  the  office  which  he  has  so  long  and  so  faithfully  filled. 

Death  of  Judge  Crawford. 

Feb.  3d,  1863. 

On  the  opening  of  the  Court  this  morning  Richard  S. 
Coxe,  Esq.,  in  the  absence  of  the  District  Attorney,  announced 
the  death  of  the  Hon.  T.  Hartley  Crawford,  Judge  of  the 
Criminal  Court  of  this  District,  and  presented  the  proceed- 
ings of  a  meeting  of  the  members  of  the  bar  and  officers  of 
the  Court  held  on  the  occasion. 

« 

Court  Room,  Jan.  27,  1863. 
At  a  meeting  of  the  members  of  the  bar  and  officers  of  the 
Court,  convened  this  day  in  the  Court  Room,  on  the  occasion 
of  the  death  of  the  Hon.  T.  Hartley  Crawford,  late  Judge  of 
the  Criminal  Court  of  this  District. 

On  motion  of  Joseph  H.  Bradley,  Esq.,  Richard  S.  Coxe, 
Esq.,  was  called  to  the  chair,  and  E.  J.  Middleton  appointed 
Secretary. 
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E.  C.  Carrington,  Esq.,  District  Attorney,  addressed  the 
meeting  as  follows: 

Mr.  Chairman: 

We  have  assembled  to  pay  a  tribute  of  respect  to  the 
memory  of  our  departed  friend.  Judge  Thomas  Hartley 
Crawford. 

The  deceased  was  a  native  of  Pennsylvania.  In  early 
life  he  served  as  a  representative  of  that  State  in  Congress 
with  abilit}''  and  fidelity. 

Receiving  the  appointment  of  Commissioners  of  Indian 
Affairs,  he  removed  his  residence  to  this  city,  and  a  few  years 
subsequently  was  appointed  by  President  Polk  Judge  of 
this  Court.  From  that  period  his  career  and  his  daily  life 
have  been  familiar  to  the  people  of  this  community. 

Integrity,  purity,  energy  and  patriotism  were  his 
distinguished  characteristics  His  private  life  was  unstained 
by  a  single  vice.  As  a  citizen,  no  one  cherished  a  more 
sincere  or  ardent  devotion  to  his  country  and  her  institutions. 
As  a  scholar  and  as  a  lawyer,  his  accurate  and  comprehen- 
sive literary  and  legal  requirements  were  acknowledged  and 
admired  by  all  who  knew  him,  and  as  a  Judge,  his  wisdom 
and  purity,  his  conscientious  devotion  to  the  duties  of  his 
position  adorned  the  office,  and  were  the  safeguards  of 
individuals  and  of  the  welfare  of  the  community. 

Now  that  his  seat  is  vacant,  we  can  but  recall  with 
emotion,  the  sight  that  was  so  often  presented  to  us,  at  once 
sublime  and  sad — the  venerable  Judge,  infirm  in  body,  but 
still  vigorous  in  mind,  striving  with  manly  fortitude  to  resist 
the  encroachments  of  disease  and  age,  and  to  infuse  the  vigor 
of  his  clear  intellect  into  the  duties  of  his  high  office. 

But  he  has  at  last  rested  from  his  labors  and  has  fallen 
asleep  in  death.  His  spirit  has  passed  peacefully  away  from 
earth,  our  mortal  vision  can  follow  him  no  farther.  I  am 
informed  that  his  last  moments  were  calm  and  peaceful,  and 
that  he  passed  away  without  expressing  a  fear  or  regret. 
May  we  not  hope,  desiring  to  depart  and  to  be  with  Christ, 
which  is  far  better.  **Mark  the  upright  man  and  perfect,  the 
end  of  that  man  is  peace.** 
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I  move  that  a  committee  of  five  be  appointed  to  draft 
resolutions  expressive  of  our  feelings  in  view  of  the  sad  event 
which  has  brought  us  together. 

Mr.  Bradley  suggested  that  Mr.  Carrington  be  appointed 
one  of  the  committee;  whereupon  the  chair  appointed  Mr. 
Carrington,  Mr.  Bradley,  Mr.  Carlisle,  Mr.  Norris  and  Mr. 
Mattingly,  who  having  retired,  after  a  short  time  returned, 
and  through  their  chairman,  Mr.  Carrington,  submitted  the 
following  resolutions : 

1.  Resolved,  That  as  members  of  the  bar  and  officers  of 
the  Court,  having  heard  with  deep  sensibility  of  the  death  of 
Judge  Thomas  Hartley  Crawford,  we  fully  and  deeply  sympa- 
thise with  his  family  and  friends  in  their  bereavement;  but 
in  view  of  his  long,  useful  and  honorable  life,  his  advanced 
age  and  peaceful  death,  we  feel  that  our  loss  is  his  gain. 

2.  Resolved,  That  to  us  all  he  was  friendly  and  cour- 
teous, that  in  the  discharge  of  his  delicate  and  important 
duties  incident  to  his  high  office,  he  was  wise,  honest  and 
conscientious,  not  only  commanding  our  respect,  but  attract- 
ing our  warmest  affection  and  regard,  and  that  he  has  left  be- 
hind him  encomiums  which  we  will  delight  to  cherish. 

3.  Resolved,  That  we  will  wear  the  usual  badge  of 
mourning  for  thirty  days,  and  in  a  body  attend  the  funeral  of 
the  deceased  in  further  token  of  respect  for  the  memory  of 
our  departed  friend. 

4.  Resolved,  That  the  proceedings  of  this  meeting  be 
announced  to  the  Circuit  Court  as  soon  as  the  same  shall  be 
organized  by  the  United  States  Attorney  for  this  District,  and 
that  the  said  Courts  respectively  be  requested  to  direct  the 
same  to  be  entered  upon  the  minutes  of  the  term;  and  that  they 
also  be  communicated  by  the  chairman  and  secretary  to  the 
family  of  the  deceased  as  some  additional  token  of  our  sym- 
pathy in  their  bereavement. 

Joseph  H.  Bradley,  Esq.,  and  J.  M.  Carlisle,  Esq.,  then 
made  brief  remarks  expressive  of  their  high  appreciation  of 
•  the  character  of  the  deceased. 

On  motion  of  Mr.  Bradley  it  was  Resolved,  That  a  com- 
mittee of  three  be  appointed  to  make  arrangements  to  attend 
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the  ftmeral  in  a  body,  and  G.  W.  Philips,  John  A.  Smith  and 
E.  C.  Morgan,  Esqs.,  were  appointed  said  committee. 

On  motion  of  Mr.  Carrington  it  was  resolved  that  these 
proceedings  be  published  in  the  city  papers. 

The  meeting  then  on  motion  of  Mr.  Bradley  adjourned, 
to  assemble  in  the  same  place  on  January  29,  at  11  o'clock 
A.  M.,  to  attend  the  funeral  at  12  o'clock  M.  on  that  day. 

E.  J.  MiDDLKTON,  Richard  S.  Coxe, 

Secretary,  Chairman, 

Richard  S.  Coxe,  Esq.,  moved  that  these  proceedings  be 
entered  on  the  minutes  of  the  Court. 

Chief  Judge  Dunlop  said: 

We  receive  with  sorrow  the  announcement  of  the  death 
of  Judge  Crawford. 

He  was  liberally  educated,  having  graduated  at  Prince- 
ton College  in  the  year  1804,  and  was  thoroughly  trained  in 
the  profession  to  which  he  devoted  a  large  share  of  his  long 
and  useful  life. 

It  must  be  a  consolation  to  his  surviving  family  and 
friends  to  know  he  won  the  respect  and  aflFection  of  the  bar, 
in  whose  presence  his  judicial  duties  were  performed,  and  was 
esteemed  by  the  community  as  a  learned  and  upright  Judge. 

Desiring  to  unite  in  every  proper  tribute  of  respect  to  his 
memory,  we  will  order  the  proceedings  of  the  bar  and  oflScers 
to  be  entered  on  our  minutes. 

It  is  further  ordered  that  the  Court  be  adjourned  till 
to-morrow  at  10  o'clock  A.M. 

Memoir  of  Thomas  Hartley  Crawford, 

Judge  of  the  Criminai.  Court  of  Washington  County, 

District  of  Columbia. 

Thomas  Hartley  Crawford,  Judge  of  the  Criminal  Court 
of  the  District  of  Columbia,  was  bom  in  Chambersburg,  Penn., 
November  14,  1786. 

In  1804  he  graduated  at  Princeton  College,  New  Jersey. 
He  studied  law  and  was  admitted  to  the  bar  in  1807.     He 
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was  elected  to  Congress  in  1828,  from  Pennsylvania,  and 
served  as  a  Representative  for  two  terms,  with  ability  and 
fidelity. 

In  1836  he  was  appointed  a  Commissioner  to  investigate 
certain  alleged  frauds  in  the  purchase  of  the  reservation  of 
land  of  the  Creek  Indians.  Receiving  the  appointment  of 
Commissioner  of  Indian  Affairs  in  1838  from  President  Van 
Buren,  he  removed  his  residence  to  the  City  of  Washington. 
In  1845  on  the  resignation  of  Judge  Dunlop,  he  was  appointed 
by  President  Polk,  Judge  "of  the  Criminal  Court  of  the 
District  of  Columbia. 

Integrity,  purity,  energy  and  patriotism  were  his  distin- 
guished characteristics. 

As  a  citizen  no  one  cherished  a  more  sincere  or  ardent 
devotion  to  his  country  and  her  institution.  As  a  scholar 
and  a  lawyer,  his  accurate  and  comprehensive  literary  and 
legal  acquirements  were  acknowledged  and  admired  by  all 
who  knew  him,  and  as  a  Judge,  his  wisdom  and  purity,  his 
conscientious  devotion  to  the  duties  of  his  position,  adorned 
the  office  and  were  the  safeguards  of  individuals,  and  of  the 
welfare  of  the  community.     He  died  January  27,  1863. 
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ADMINIS'rtlATOR. 
See  Bond  Administrator* s, 

1.  Where  a  creditor  had  been  appointed  administrator  he  will  not  be 

removed  on  the  petition  of  a  cousin,  or  next  of  kin  to  the 
deceased.  Rogers  vs.  May,  185. 

2.  An  administrator  cannot  acquire  the  title    to   the    property   of 

the  deceased  by  paying  his  debts.  The  property  must  be  sold 
and  accounted  for  by  him.  Wilson  vs.  Taylor,  334. 

ADMIRALTY. 

1.  Where  war  exists,  the  President  of  the  United  States  has  the  con- 

stitutional authority,  as  a  belligerent  right,  without  any  Act  of 
Congress,  to  institute  and  declare  a  blockade. 

U.  S.  vs.  Tropic  Wind,  374. 

2.  The  President  of  the  United  States  having  by  his  proclamation, 

with  the  assertion  of  the  right  of  blockade,  declared  in  substance 
that  a  state  of  civil  war  existed,  and  blockade  being  a  belligerent 
right  incident  to  a  state  of  war,  the  blockade  of  the  Ports  of  Vir- 
ginia was  lawfully  proclaimed  by  the  President.  lb. 

3.  The  blockade  of  the  Ports  of  Virginia  became  effective  on  a  certain 

day;  fifteen  days  from  that  date  were  allowed  to  neutral  vessels 
to  leave  those  ports,  with  or  without  cargoes,  the  "Tropic  Wind'* 
sailed  from  the  port  within  the  fifteen  days,  but  with  a  cargo 
that  was  put  on  board  after  notice  to  her  that  the  blockade  had 
become  effective.  Held,  that  both  vessel  and  cargo  were  there- 
by forfeited.  lb. 

4.  After  the  Court  had  prepared  its  opinion   upon  the  proofs  and 

papers  in  its  possession,  deciding  that  a  forfeiture  had  been 
incurred,  an  ex  parte  suggestion  was  made  by  the  counsel  for 
the  claimant  to  the  effect  that  the  whole  correspondence  (a  p^rt 
of  which  was  in  the  case)  would  show  that  the  strictness  of  the 
blockade  had  been  relaxed,  and  the  Court  allowed  the  case  to 
stand  open  for  "further  proof"  upon  this  single  point.  lb. 
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adoption. 

I.  An  adopted  child  cannot  inherit  property  in  this  District,  unless 
by  will.  «  Moore  vs.  Hofihnan,  173. 

AGREEMENT. 

I.  Where  one  has  knowledge  of  the  insolvency  of  a  party,  an  agree- 
ment  to  pay  him  a  part  of  the  purchase  money  of  property,  held 
by  an  assignee  under  the  insolvent  laws  is  void  as  to  creditors. 

McGuire  vs.  Briscoe,  54. 

ALIENAGE. 
See  British  Statute^  j;  Desceni;     Maryland^  Acts  of^  12 

APPEAL. 
See  Patent  Law^  3-4, 

APPEARANCE. 
See  Attorney, 

APPOINTMENT. 
See  Constitutional  Law^  4;  Mandamus^  i . 

APPROPRIATION. 
See  Bond  Administrator^ s;  Congress^  Acts  0/2:;^. 

I.  Where  the  defendant  had  contracted '  with  the  Clerk  of  the  House 
of  Representatives  to  furnish  the  government  with  wood,  with- 
out an  appropriation  from  Congress  to  pay  for  the  same.  It  was 
held  in  a  suit  brought  by  the  United  States  against  the  defendant 
for  a  breach  of  contract.  That  in  the  absence  of  an  appropria- 
tion by  Congress,  the  United  States  would  not  be  bound  to 
answer  in  damages  if  they  had  refused  to  accept  the  wood,  for 
the  same  reason  the  defendant  would  not  be  liable  for  not  furnish- 
ing the  wood.  U.  S,  vs.  Derringer,  72. 

ASSIGNMENT. 
See  Agreement;  Congress,  Acts  of  jj, 

I      Where  a  claim  was  presented  and  prosecuted  by  attorneys  in  the 

name  of  a  bankrupt,  who  had  purchased  it  at  a  sale  made  by  his 

assignee    in    bankruptcy,  but    which   sale   was    subsequently 

declared  void.    An  assignment  in  a  power  of  attorney  of  so  much 

of  the  fund  as  the  attorneys  were  to  receive  as  compensation  for 

their  services  will  be  carried  out. 

Clarke  vs.  Clarke,  114. 


Index.        •  459 

2.  Such  an  assignment  is  a  lien  on  the  fund,  and  will  be  preferred  to 

the  judgment  creditors  of  the  bankrupt.  lb, 

3.  A  previous  assignment  will  not  be  allowed  where  the  assignee  has 

through  laches  allowed  his  claim  to  go  by  default,  especially 
where  he  has  given  no  notice  as  required  by  law  to  establish  his 
claim,  thereby  allowing  his  assignor  to  perpetuate  a  fraud  by 
reassigning  the  same  to  another.        Judson  vs.  Corcoran,  146. 

ATTACHMENT. 
See  Husband  and  Wife^  2. 

ATTORNEY. 

See  Assignmeni^  i;  Orphans^  Courts  2, 

I.  The  appearance  of  an  attorney  in  a  cause  is  received  as  evidence  of 
his  authority,  and  no  additional  evidence  is  required. 

Baldwin  vs.  Wylie,  126. 

ATTORNEY,  POWER  OF 

I.  Where  the  executrix  in  a  will  gives  a  power  of  attorney  to  receive 
and  control  any  fund  of  the  estate  in  her  individual  name,  as 
widow,  and  not  as  executrix  and  guardian,  such  power  is  with- 
out authority.  Baldwin  vs.  Wylie,  126. 

AUCTIONEER. 
See  Deed  of  Trusty  /. 

BAIIv. 
See  Practice.  2. 

BANKRUPTCY. 
See  Assignmeriiy  1-2, 

BLOCKADE. 
See  Admiralty, 

BOND  ADMINISTRATOR'S. 

I.    Where  a  large  sum  of  money  may  be  appropriated  by  Congress,  the 
administrator  should  give  a  bond  sufficiently  large  to  cover  the 
'  amount  that  is  in  equity  due  to  the  representatives. 

Richardson  vs.  Cameron,  155. 

BOND,  REPLEVIN, 

See  Replevin, 
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british  statutes. 

1.  1552—5  and  6,  Edward  VL,  Ch.  25.    Concerning  the  licensing  of  ale 

houses.  Werner  vs.  Corporation  of  Washington,  175. 

2.  1676—29,  Charles  II.,  Ch.  3,  Sections  19,  20  and  22.    No  nuncupative 

will  can  pass  real  estate.    That  to  pass  personal  property  there 
must  be  three  witnesses  to  a  nuncupative  will. 

In  re.  Will  of  Kelby,  149. 

3.  1700— II  and  12,  William  III.,  Ch.  6,  Removes  the  common  law  dis- 

ability of  claiming  title  through  an  alien  ancestor. 

Dixon  vs.  Walker,  318. 

4.  1705—4,  Anne,  Ch.  16,  Section  14.    As  to  the  qualification  of  the 

three  witnesses  to  prove  a  nuncupative  will. 

In  re.  Will  of  Kelby,  150. 

BUILDING  ASSOCIATION. 

I.  A  number  of  persons  enter  into  mutual  agreement  to  subscribe  and 
pay  into  a  common  fund  by  regular  installments,  say  |i.bo  per 
month  for  each  share  a  member  may  take,  until  the  fund  has 
accumulated  so  as  to  divide  $200,  or  any  given  amount,  to  a 
share,  at  which  period  the  partnership  is  to  cease;  and  to  secure 
punctuality,  each  member  neglecting  his  monthly  payments  is 
subjected  to  a  fine,  say  of  10  cents  upon  every  dollar  he  fails  to 
pay  at  the  regular  monthly  meetings.  The  period  of  distribution 
is  hastened,  and  the  common  fund  made  productive  by  author- 
izing any  member  to  make  a  composition  sale  of  his  interest  in 
the  ultimate  distribution,  lo  the  other  members  of  the  Associa- 
tion. Thus,  whenever  there  are  funds  enough  in  the  treasury  for 
the  purchase  of  one  or  more  shares  at  any  regular  meeting  of 
the  Association,  the  member  who  bids  the  highest  premium,  or 
in  other  words,  agrees  to  take  the  lowest  price,  is  paid  the  price 
so  bid  by  him  for  his  ultimate  share.  He  remains,  however,  a 
member  of  the  society  until  the  close,  paying  thenceforth  a 
double  installment  on  his  shares,  $2  per  month  on  each,  instead 
of  |i,  and  subject  to  all  the  regulations  of  the  society,  liable  to 
attend  its  meetings  and  to  do  any  duties  which  might  be 
devolved  upon  any  other  member,  and  liable  to  the  regulated 
fines,  in  default  of  punctual  payment  of  monthly  contributions  or 
'  any  other  default  under  the  rules.  To  secure  a  compliance  with 
his  contract  to  the  company,  the  member  making  such  composi- 
tion of  sale  executes  his  bond  in  the  penalty  of  the  ultimate 
value  of  the  share  sold,  conditioned  for  the  faithful  pa3rment  of 
the  monthly  dues  thereafter  to  accrue,  and  all  fines  and  forfeit- 
ures which  may  under  the  rules  be  imposed  on  him  for  any 
defaults.    He  also  executes  a  deed  of  trust,  conveying  real  estate 
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to  secure  a  compliance  with  the  condition  of  the  bond.  There  is 
in  the  bond  and  deed  no  stipulation  for  the  return  of  the  princi- 
pal sum  advanced  to  the  member,  nor  is  it  at  all  in  the  power  of 
the  society  to  compel  its  return  if  he  fulfil  the  conditions  of  the 
bond  and  deed  of  trust.  Johnston  vs.  Clark,  258. 

Held:  i.  Such  stipulations  entered  into  are  not,  on  their  face,  a  device 
to  cover  a  usurious  loan;  and  such  a  transaction  is  not  usurious 
upon  its  face.  lb, 

2.  This  was  a  dealing  with  the  partnership  funds,  in  which  the  com- 

plainant had  an  interest  in  common  with  the  members  of  the 
society,  and  was  not  a  loan;  the  complainant  was  interested  in 
the  money  when  it  was  advanced  and  when  it  was  repaid.     lb, 

3.  An  injunction  to  restrain  a  sale  under  the  deed  of  trust  ought  to  be 

refused.  lb, 

BURDEN  OF  PROOF. 
See  Malice;  Negotiable  PapefSy  2, 

CITIZEN. 
See  Election. 

CONGRESS,   ACTS  OF. 

1.  1790,  May  25th — Passed  to  give  eflEect  to  the  4th  Article  of  the 

Constitution  of  the  United  States,  Section  i. 

DeKraft  vs.  Barney,  406. 

2.  1793,  February  12th. — In  regard  to  fugitive  slaves  and  fugitives 

from  justice.  U.  S.  ex,  rel,  Copeland,  402. 

3.  1795,  February  28th. — In  execution  of  the  power  under  the  Consti- 

tution, Article  i,  Section  8,  Clause  15. 

U.  S.  et  al.  vs.  Tropic  Wind,  380. 
U.  S.  vs.  Stewart  et  al.,  280. 

4.  1804,  March  27th. — As  to  full  faith  and  credit  given  to  all  judicial 

acts  rendered  in  the  different  States.    DeKraft  vs.  Barney,  406. 

5.  1805,  March  3d. — Conferring  upon  the  Corporation  of  Georgetown, 

to  open,  extend  and  regulate  streets  within  said  town. 

Georgetown  vs.  U.  S.,  305. 

6.  1809,  March  3d. — Giving  the  Corporation  of  Georgetown  the  power 

to  open,  extend  and  regulate  streets.  lb 

7.  181 1,  February  26th. — Confining  the  contributions  of  the  officers 

and  seamen  of  the  navy.  U.  S.  vs.  Jones,  164. 

8.  1812,  July  1st. — Conferring  upon  the  Levy  Court  power  to  lay  out, 

straighten  and  repair  roads.  Georgetown  vs.  U.  S.,  305. 
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9.  1818,  April  20th.— Is  a  Penal  Act  (Slave  Trade  Aci),  and  is  to  be 

construed  strictly.  Marcus  vs.  U.  S.,  355. 

10.  1820,  May  I3tli. — Charter  of  the  Corporation  of  Washington  not 

superseded  by  the  Act  of  1848.       Wallach  vs.  McCormick,  157. 

11.  1823,   January    31st. — Concerning    the    disbursement    of   public 
^         money.  U.  S.  vs.  Jones,  165. 

12.  1823,    March    ist. — Persons  convicted  of  swearing  or  affirming 

falsely,  shall  suffer  as  for  perjury.  U.  S.  vs.  Gardiner,  91. 

13.  1830,  May  30th. — Script  issued  under  it,  receivable  in  payment 

of  lands.  Walker  vs.  Smith,  237. 

14.  1831,  March  2d,  Ch.  37. — For  the  punishment  of  those  who  keep 

a  faro  bank,  &c.  Marcus  vs.  U.  S.,  347. 

15.  1831,  March  2d,  Section  12. — For  the  punishment  of  persons  con- 

victed of  obtaining,  by  false  pretense,  goods,  &c. 

Bargie  vs.  U  S.,  359. 

16.  1832,  August  31st. — Requiring  certain  script  to  be  issued  to  the 

present  proprietors.  Walker  vs.  Smith,  238. 

17-     1833,  March  2d.— To  improve  the  navigation  of  the  Potomac  River. 

Georgetown  vs.  U.  S.,  303. 

18.    Also  to  secure  to  mechanics  and  others  payment  for  labor,  &c. 

Caldwell  vs.  Winder,  24. 

19      1834,   March  3d. — Appropriating  land  in  satisfaction  of  a  claim 
against  the  United  States.  Walker  vs.  Smith,  234. 

20.  1834,  March  3d,  Section  2. — The  allowances  under  this  Act  is 

not  covered  by  money  specially  designfited  by  the  Secretary  of 
the  Navy.  U.  S.  vs.  Jones,  160. 

21.  1836,  July  4th. — Question  to  be  decided  under  this  Act  is,  who  is 

entitled  to  a  patent.  Lovering  vs.  Dutcher,  367. 

22.  1836,  July  4th,  Section  7. — Bars  an  invention  that  is  patented 

abroad.  lb. 

23.  1837,  March  2d,  Section  i. — A  minor  can  enlist  in  the  Navy. 

U.  S.  ex  rel.  Rush  vs.  Watson,  226. 

24.  1838,  July  7th.— As  to  the  assignability  of  land  warrants. 

Walker  vs.  Smith,  238. 

25.  1839,  March  3d,  Section  6. — Modifying  the  Act  of  1836  as  to  patents 

taken  out  in  foreign  countries.  Lovering  vs.  Dutcher,  373. 

26.  1842,  August  23d,  Section  6. — Allowing  to  certain  officers  ration, 

among  them  the  commandant  of  a  fixed  post  garrisoned  with 
troops.  Tyler  vs.  Walker,  37, 
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37.    1845,  March  3d.— Making  an  appropriation   for  the  expenses  of 
the  Government.  U.  S.  vs.  Derringer,  84. 

28.  1846,  February  20th. — Authorizing  the  Orphans*  Court  to  appoint 

guardians.  DeKraft  vs.  Barney,  415. 

29.  1848,  February  2. — An  Act  to  carry  in  effect  stipulations  of  the 

treaty  between  the  United  States  and  Mexico. 

Clarke  vs.  Clarke,  115. 

30.  1848,  May  17. — Amended  charter  of  the  Corporation  of  Washing- 

ton. U.  S.  ex  rel.  Wallach  vs.  McCormick,  156. 

Werner  vs.  Corporation  of  Washington,  178. 
U.  S.  ex  rel.  Green  vs.  McCommick,  189. 

31.  1849,  March  3. — Creating  a  Board  of    Commissioners  to  settle 

claims  against  Mexico.  Baldwin  vs.  Wylie  Ad.,  127. 

Also  to  establish  the  tefritorial  government  of  Minnesota. 

U.  S.  ex  rel.  Goodrich  vs.  Guthrie,  140. 

Section  2. — As  to  the  disbursement  of  public  money  made   by  any 
officer  of  the  navy.  U.  S.  vs.  Jones,  172. 

32.  1851,  March  3. — Establishing  a  Board  of  Land  Commissioners. 

U.  S.  vs.  Hendricks,  294. 

33.  1852,  July  3d. — As  to  assignments. 

August  26th.— Subjecting  the  superintendent  as  public  printer 
to  the  control  of  a  committee. 

U.  S.  ex  rel.  Tucker  vs.  Seaman,  151. 

34.  1861,  March  2d.— lu  addition  to  an  Act  to  promote  the  useful  Arts. 

Snowden  vs.  Pierce,  388. 

35.  186 1,  August  5th.— Forbidding  the  sale  of  intoxicating  liquors  to 

soldiers.      '  U.  S.  ex  rel.  Kiehler  vs.  The  Marshal,  392. 


CONSIDERATION. 


See  Equity. 


CONSTITUTION. 

1.  Article  i,  Section  8,  Clause  11.— The  powers  conUined  therein 

cannot  be  exercised  by  the  President 

U.  S.  et  al.  vs.  Tropic  Wind,  380. 

2.  Article  i.  Section  8,  Clause  15.— Applies  to  the  States. 

U.  S.  vs.  Stewart,  et  al.,  280. 

3.  Article  2,  Section  2.— That  the  word  "occur"  in  the  Charter  of  the 

Corporation  of  1830,  is  synonymous  to  the  word  "happen"  in  the 
Constitution.  Miller  vs.  The  Mayor,  241, 
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4.  Article  2,    Section  3. — Empowers  the  President  to  call  out  the 

military  in  aid  of  the  civil  authorities  of  the  District. 

U.  S.  vs.  Stewart,  et  al.,  280. 

5.  Article  4,  Section  i. — That  a  decree  against  a  non-resident,  who 

has  not  been  served  with  process  within  the  State  does  not  come 
within  the  operation  of  this  Section. 

DeKraft  vs.  Barney,  409. 

6.  nth  Amendment — Is  limited  to  those  suits  in  which  the  State  is 

a  party  to  the  record.  Tyler  vs.  Walker,  40 

CONSTITUTIONAL  LAW. 

1.  That  in  all  cases  where  jurisdiction  depends  on  the  party  it  is 

the  party  named  in  the  record,  consequently  the  nth  Amend- 
ment of  the  Constitution,  which  restrains  the  jurisdiction  granted 
by  the  Constitution  over  suits  against  the  States  or  the  govern- 
ment is  limited  to  those  suits  in  which  a  State  or  the  government 
is  a  party  on  the  record.  Tyler  vs.  Walker,  35. 

2.  There  is  no  difference  in  thfe  meaning  of  the  word  ** occur**  in  the 

charter  of  the  City  of  Washington,  and  the  word  ** happen**  in 
the  Constitution  of  the  United  States. 

Miller  vs.  The  Mayor,  241. 

3.  The  clause  in  the  charter  of  the  City  of  Washington,  referring  to 

the  nominations  to  be  made  by  the  Mayor,  and  confirmed  by  the 
Board  of  Aldermen,  was  modelled  after  the  Constitution  of  the 
United  States,  and  was  intended  to  accomplish  the  same  object. 

lb, 

« 

4.  A  party  rejected  by  the  Board  of  Aldermen,  on  the  Mayor's  nomi- 

nation, cannot  be  reappointed  by  the  Mayor,  in  the  recess  of  the 
same  Board,  to  the  same  office  from  which  he  was  rejected  by 
the  Board.  /d, 

5.  The  15th  clause  of  the  8th  Section  of  Article  i  of  the  Constitution 

of  the  United  States,  which  confers  upon  Congress  the  power 
to  provide  for  calling  forth  of  the  militia  to  execute  the  laws 
of  the  United  States,  and  the  Act  of  Congress  of  February 
28th,   1795  (ist  Statute  at  Large,  p.  424)  applies  to  the  States. 

U.  S.  vs.  Stewart,  280. 

6.  The  2d  Section  of  Article  II  of  the  Constitution,  which  makes  the 

President  Commander>in-Chief  of  the  Army  and  Navy  of  the 
United  States;  and  Section  3  of  the  same,  which  makes  it  his 
duty  to  take  care  that  the  laws  be  faithfully  executed,  empowers 
him  to  call  out  the  military  in  aid  of  the  civil  authorities  of  the 
District  of  Columbia.  Id. 
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7.  A  personal  judgment  or  decree  obtained  in  any  State  over  a  non- 

resident, who  has  not  been  served  with  process  within  the 
State,  has  no  extra  territorial  validity,  and  does  not  come  within 
the  operation  of  4th  Article  of  the  Constitution,  declaring  the 
effect  within  one  State  of  judicial  proceedings  in  another  State. 

Barney  vs.  DeKraft,  404. 

8.  In  this  case  President  Lincoln  had  suspended  the  writ  of  habeas 

corpus^  as  a  military  necessity  within  the  District  of  Columbia, 
and  just  prior  to  such  suspension,  Justice  Merrick  had  issued  the 
writ  upon  the  petition  of  the  father  of  James  Murphy,  who  had 
enlisted  into  the  military  service  of  the  United  States,  in  the 
1 2th  Regiment  of  New  York  Volunteers,  while  under  the  age  of 
eighteen  years,  for  that  reason  asking  for  the  discharge  of  said 
son  from  said  military  service,  and  made  the  said  writ  immedi- 
ately returnable  before  him. 

U.  8.  ex  rel.  Murphy  vs.  Porter,  394. 

9.  The  Marshal  of  the  District  was   directed  not  to  execute  the 

writ  upon  Provost-Marshal  Porter,  and  to  make  return.  That  he 
was  ordered  by  the  President  of  the  United  States  not  to  serve 
the  same,  as  the  writ  of  habeas  corpus  had  been  suspended  as 
regards  soldiers  in  the  army  of  the  United  States,  within  said 
District,  by  the  order  of  the  President.  lb. 

10.  Assuming    the    verity    of   the    return,    which    has  been  made 

under  oath,  the  case  presented  is  without  a  parallel  in  the  judi- 
cial history  of  the  United  States,  and  involves  the  free  action 
and  efficiency  of  the  Judges  of  this  Court.  lb. 

11.  The  President,  charged  by  the  Constitution  to  take  care  that 

the  laws  be  executed,  has  seen  fit  to  arrest  the  process  of  this 
Court,  and  to  forbid  the  Deputy-Marshal  to  execute  it.  It  does 
not  involve  merely  the  question  of  the  power  of  the  Executive 
in  civil  war  to  suspend  the  great  writ  of  freedom,  the  habeas 
corpus.  lb, 

12.  When  this  rule  was  ordered  to  give  efficiency  to  that  writ,  no 

notice  had  been  given  by  the  President  to  the  Courts  of  the 
country  of  such  suspension  here,  now  first  announced  to  us,  and 
it  will  hardly  be  maintained  that  the  suspension  could  be  retro- 
spective, lb. 

CONTRACT. 
See  Married  Women. 

I.  When  the  Clerk  of  the  House  of  Representatives  made  a  contract 
with  the  defendant  to  deliver  wood  at  a  given  price  and  the  time 
for  delivery  was  extended  by  the  clerk.  Held,  that  the  clerk 
could  not  rescind  the  contract  for  non-delivery  of  the  wood  until 
the  expiration  of  the  time  agreed  upon  for  its  delivery. 

U.  8.  vs.  Derringer,  72. 
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2.  On  a  contract  with  the  defendant  to  haul  all  the  stone  which  the 
defendant  had  contracted  to  supply  for  the  Capitol  extension, 
the  plaintiff  hauled  about  one-half,  and  was  forbidden  by  the 
defendant  to  proceed  further.  In  an  action  on  the  contract  it 
was  held:  That  the  plaintiff  is  entitled  to  the  contract  price  for 
the  stone  he  had  hauled,  and  the  gain  or  profit  he  would  have 
made  if  he  had  been  allowed  to  complete  the  contract. 

Gormley  vs.  Smith,  202. 

CONTRACT.  BREACH  OF. 
See  Appropriation, 

CORPORATION,  MUNICIPAL. 
See  Georgetown^  Ordinances  of;  Streets. 

1.  A  municipal  corporation  has  no  authority  to  take  upon  itself  the 

burden  of  repairing  a  road  or  turnpike,  in  which  the  public  as 

well  as  the  corporation  are  interested,  when  the  same  is  outside 

the  limits  of  said  Corporation. 

Georgetown  vs.  U.  S.,  302. 

2.  Where  it  is  the  duty  of  the  Levy  Court  to  keep  in  repair  all  the 

roads  in  the  County,  outside  the  corporate  limits  of  Georgetown. 
An  ordinance  passed  by  the  Corporation,  stipulating  that  the  Cor- 
poration should  repair  a  certain  road  leading  to  said  Corporation 
does  not  make  the  Corporation  liable  to  an  indictment  for  not 
repairing  said  road,  neither  would  it  be  the  case  where  the  Act 
of  Congress  of  1526,  makes  the  Corporation  liable  for  one-half 
of  the  expense  of  keeping  the  County  roads  in  repair.  In  other 
words  the  Corporation  has  no  authority  for  any  purpose  beyond 
its  own  limits.  lb. 

COSTS. 

See  Maryland^  Acts  of  g. 

I.  *  Where  a  demurrer  to  the  bill  is  overruled,  or  is  sustained  in  part» 
the  Court  declined  to  allow  costs  to  either  party,  remarking  that 
this  Court  has  no  recollection  of  requiring  the  payment  of  five 
pounds,  required  by  the  statute  of  Maryland. 

McGuire  vs.  Briscoe,  54. 

COURTS. 

CIRCUIT  COURT. 
See  Statutes,  Construction  of  2, 
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levy  court. 

See  Congress,  Acts  of  9. 

COURT  MARTIAL. 

1.  It  is  not  in  the  power  of  the  Circuit  Court  of  the  District  of 

Columbia  to  revise  or  correct  the  error  of  a  Court  Martial  if  any 
exists.  The  appeal  must  be  to  the  President  who  confirmed  the 
sentence.  In  re.  Biddle,  198. 

2.  The  Circuit  Court  can  not  look  beyond  the  record  of  the  Court 

Martial;  it  has  no  power  or  jurisdiction  to  examine  the  proceed- 
ings under  a  writ  of  error,  it  cannot  therefore  usurp  power  or 
jurisdiction  by  a  writ  of  habeas  corpus.  lb. 

ORPHANS'  COURT. 
See  Congress,  Acts  of  28, 

m 

1.  The  Orphans'  Court  has  no  jurisdiction  to  inquire  whether  a  father 

be  a  fit  person  to  be  intrusted  with  the  personal  custody  and 
education  of  his  children;  its  jurisdiction  as  to  him,  extends  only 
to  the  due  care  and  management  of  the  infant's  estate. 

Barney  vs.  DeKraft,  404. 

2.  The  Orphans'  Court  has  no  jurisdiction  over  the  conflicting  powers 

of  attorney.     It  belongs  to  another  tribunal. 

Richardson  vs.  Cameron,  155. 

CREDITORS. 
See  Administrator,  i;  Agreement;  Assignment,  2;  Replevin,  /. 

CRIMINAL  LAW. 

FALSE  PRETENCE. 

I.  An  indictment  under  the  Penitentiary  Act  of  March  2, 1831,  need  not 
show  whether  the  prosecutor  paid  the  money  on  the  draft  and 
endorsement  or  not.  The  false  pretence  of  the  prisoner  was  com- 
plete when  he  fraudulently  obtained  the  endorsement  of  the 
prosecutor;  by  that  endorsement  the  prosecutor  contracted  an 
obligation  in  writing  conditional  in  its  terms  to  pay  the  money 
named  in  the  draft  to  the  bona  fide  holder  of  it. 

Bargie  vs.  U.  S.,  357. 
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2.  In  an  indictment  under  the  statute  it  is  superfluous  to  call  the 

offence  by  its  general  and  uncertain  statutory  name  if  the  offence 
is  set  out  in  hace  verba,  so  that  the  Court  can  see  and  determine 
whether  the  instrument  is  such  a  one  as  comes  within  the  terms 
of  the  statute,  lb. 

FALSE  SWEARING. 

3.  It  is  not  necessary  in  a  case  of  perjury  or  false  swearing  that  there 

•hould  be  positive  evidence  that  the  paper  was  sworn  to  by  the 
prisoner;  it  may  be  proved  by  circumstantial  evidence. 

U.  S.  vs.  Gardiner,  89. 

FARO  BANK,  KEEPING  A. 

4*  An  indictment  under  the  Act  of  Congress  of  March  2,  1831,  Chap- 
ter 37,  which  enacts  that  whosoever  shall  be  convicted  of  keep- 
ing a  Faro  Bank  or  other  common  gaming  table,  shall  be 
sentenced,  &c.  The  following  count  was  held  good,  which 
charged  that  the  traverser,  ''  on  the  loth  of  November,  1859,  and 
on  divers  other  days,  and  between  that  day  and  the  taking  out 
this  inquisition  with  force  and  arms,  at  the  county  aforesaid,  a 
certain  Faro  Bank  there  situate  for  their  lucre  and  gain,  unlaw- 
fully and  injuriously  did  keep  and  maintain  against,'*  etc. 

Marcus  vs.  U.  S.,  347 

HOMICIDE. 

5.  In  a  trial  for  homicide  the  Court  held:    That  the  moment  a  man 

is  bound  to  retreat,  is  that  in  which  the  d£\nger  becomes  apparent, 
up  to  that  time  there  is  nothing  to  retreat  from,  he  is  obliged  to 
retreat  if  he  can  safely;  but  if  by  reason  of  the  fierceness  of 
attack,  he  is  prevented  from  moving  away,  the  law  does  not 
require  it  of  him;  but  he  is  excused  in  the  same  manner  as  if  he 
fled.  If,  under  these  circumstances,  he  gives  his  assailant  a  mor- 
tal wound  it  is  a  case  of  justifiable  homicide. 

U.  S.  vs.  Herbert,  210. 

NUISANCE. 

6.  The  question  of  nuisance  or  no  nuisance  is  one  of  fact  exclusively 

for  the  jury  to  decide.  Hickerson  vs.  U.  S.,  228. 

7.  It  is  an  indictable  offence  to  inflict  punishment  on  a  servant  or 

slave,  to  the  annoyance  or  nuisance  of  citizens,whose  pleasure  or 
business  carry  them  near  the  scene  of  infliction.  lb. 
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officer,  resisting  an  • 

8.  Where  a  defendant  has  knowledge  that  the  officers  of  justice  are 

in  pursuit  of  him  for  an  ofEence  committed  by  him  against  the 
law,  he  will  not  be  justified  in  resisting  such  officers,  even 
though  such  officers  do  not  exhibit  to  him  the  warrant  or  inform 
him  of  the  particular  cause  of  his  arrest. 

Cross  vs.  tr.  S.,  290. 

PERJURY. 

9.  In  a  trial  for  perjury  it  is  proper  to  admit  the  affidavit  of  another 

party  to  be  read  to  the  jury,  for  the  purpose  of  showing  what 
the  prisoner  swore  to.  The  evidence  showing  that  it  was  on  the 
same  sheet  of  paper,  and  the  prisoner's  affidavit  referred  to  the 
former  affidavit  in  these  words:  *•  Well  acquainted  with  the 
within  named  Brown,  who  signed  and  swore  to  the  within  decla- 
ration." U.  S.  vs.  Buete,  49. 

RAPE 

10.  The  aidingi  abetting  and  assisting  others  to  commit  rape  is  pun- 

ishable under  the  Penitentiary  Act  of  March  2,  1831. 

Keenan  vs.  U.  S.,  341. 

RIOT. 

11.  Where  parties,  at  least  three  in  number,  did  in  a  violent  and  tur- 

bulent manner,  to  the  terror  of  the  people,  with  a  determination 
to  assist  one  another  against  any  who  should  oppose  them,  act 
together  according  to  previous  concert  and  arrangement,  for  the 
purpose  of  thwarting  the  efforts  of  the  Mayor  to  have  the  polls 
open,  and  opposing  his  efforts  to  preserve  the  public  peace,  as 
many  of  them  who  thus  acted,  would  be  guilty  of  a  riot. 

U.  S.  vs.  Stewart,  280. 

TIPPLING  HOUSES. 

12.  Tippling  houses  are  common  drinking  houses,  kept  for  lucre  and 

gain,  where  all  people  may,  if  they  will,  resort  and  drink  ad 
libitim.  Werner  vs.  Corporation  of  Washington,  175. 


DECLARATIONS. 

I.  Acts  or  declaration  of  a  witness,  who  was  assumed  to  be  a  guilty 
agent,  but  made  not  in  forbearance  of  the  purposes  of  the  crime 
for  which  the  defendant  stands  accused,  cannot  effect  the  de- 
fendant directly.  U.  S.  vs.  Gardiner,  89. 
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2.  Anything  that  is  said  and  done  by  the  prisoner  and  the  prosecuting 
witness  at  the  time  of  the  larceny  is  directly  connected  with  the 
transaction,  and  is  not  in  any  sense  collateral  to  the  issne.  It 
was  intended  to  explain  the  motives  and  intent  of  the  prisoner* 
The  evidence  ought  to  have  been  submitted  to  the  jury,  as  they 
were,  the  proper  judges  of  its  weight  and  credit,  and  the  effect 
they  would  give  to  it.  Turner  vs.  U.  S.,  343. 

DECREE. 
See  Constitution^  6 

DEED  OF  TRUST. 

See  Building  Association^  j. 

I.  That  at  a  sale  under  a  deed  of  trust  the  following  circumstance,  with 
others  mentioned,  was  considered  of  sufficient  importance  to  se^ 
aside  the  sale  and  decree  a  re-sale  of  the  property.  A  party 
interested  in  the  sale,  in  the  hearing  of  the  auctioneer  and  the 
persons  attending  the  sale,  stated  that  he  had  a  deed  for  the 
property,  and  that  any  person  purchasing  would  be  subject  to  a 
suit  at  law;  that  the  sale  under  the  trust  deed  was  a  mere  legal 
form  to  perfect  his  title.  McGuire  vs.  Briscoe,  54. 

DESCENT. 

I.  Under  the  Maryland  Act  of  December,  1791,  Section  6,  no  alien  can 
take  by  descent  the  real  estate  of  an  alien  or  n  aturalized  citizen, 
but  they  can  take  real  estate  by  deed  or  will. 

Dixon  vs.  Walker,  316. 

DISMISSAL  FROM  OFFICE. 
See  Officer^  Constable, 

DISTRIBUTION. 

See  Maryland^  Acts  of  18. 

I.  The  personal  property  of  an  alien  or  naturalized  citizen  dying 
intestate  will  be  distributed  according  to  the  law  of  the  domicil 
of  the  deceased.  Dixon  vs.  Walker,  316. 


DOMICIL. 


See  Distribution, 


DOWER. 
See  Maryland^  Acts  of  18. 


See  nisaniiyy  /. 
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drunkenness. 


ELECTION. 

1.  In  addition  to  the  qualification  to  vote  under  the  Act  of  1820,  that 

of  1848  superadded  the  payment  of  a  school  tax.  . 

Wallach  vs.  McCommick,  156. 

2.  Where  every  qualification  was  shown  to  be  complete,  the  citizen 

possessing  them  is  entitled  to  vote.  lb. 

3.  The  evidence  of  qualification  afEorded  by  the  registry  is  not  exclu- 

sive, other  testimony  may  be  admitted,  although  registration  is 
convenient  and  proper,  yet  if  not  done,  and  all  other  things  per- 
formed, the  party  is  entitled  to  vote.  lb, 

4.  The  fifth  Section  of  the  Charter  of  the  City  of  Washington  of 

1848  cannot  be  construed  so  as  to  make  the  qualification  of  a 
resident  of  the  city  to  vote,  that  he  must  be  a  citizen  of  the  United 
States  one  year  next  preceding  the  day  of  election. 

Green  vs.  McCommick,  189. 

5.  It  is  the  duty  of  the  assessors  to  register  the  names  of  all  white 

male  residents  of  the  City  of  Washington,  who  are  subject  to  a 
school  tax,  whether  they  are  foreigners  or  not.  lb, 

6.  The  list  having  passed  out  of  the  hands  of  the  Register,  and  being 

in  the  hands  of  the  Commissioners  of  Election,  the  latter  cannot 
be  controlled  by  mandamus,  as  their  duties  are  judicial,  being 
quasi  judges,  and  not  ministerial.  lb, 

7.  Where  the  Commissioners  of  Election  closed  the  polls  contrary  to 

the  law  which  required  them  to  be  open  from  7  A.  M.  to  7  P.  M., 
it  was  the  duty  of  the  Mayor  to  demand  that  the  polls  be  opened, 
but  he  had  no  power  to  enforce  the  demand. 

U.  S.  vs.  Stewart,  280. 

ENLISTMENT. 

See  Congress y  Ads  of  23, 

Under  the  Act  of  Congress  of  March  2,  1837,  Section  i,  a  minor  of  the 
age  of  eighteen  can  enlist  in  the  Navy,  without  the  consent  of  his 
parents  or  guardian.  U.  S.  ex  rel.  Rush  vs.  Watson,  226. 

EQUITY. 
See  Infancy, 

Where  the  defendant  has  paid  a  large  and  valuable  consideration, 
without  any  notice  of  the  complainant's  claim,  has  made  his 
proofs,  has  had  the  decision  of  the  General  Land  Office  in  his 
favor;  he  has  obtained  an  advantage  of  which  a  Court  of  Equity 
will  not  deprive  him  under  the  citx:umstances. 

Walker  vs.  Smith,  230. 
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Where,  for  any  reason,  a  father  becomes  incompetent  or  unfit  to  act 
as  the  natural  guardian  of  his  children,  the  remedy  is  in  a  Conrt 
of  Chancery.  Barney  vs.  DeKraft,  404. 


EVIDENCE. 

See    Criminal  LaWy  j,   g;   Declarations,  2;   Handwriting:^ 
Insanifyy  j;  Maryland,  Acts  of,  2. 

1.  The  testimony  of  the  Marshal,  that  a  party  named  Brown  evaded 

criminal  process,  without  showing  its  connection  with  the  pris- 
oner's case,  ought  not  to  have  been  admitted,  as  it  was  not  rele- 
vant to  the  issue,  and  may  have  injuriously, prejudiced  the  case 
of  the  prisoner  in  the  view  of  the  jury.  U.  S.  vs.  Buete,  49. 

2.  In  an  indictment  for  receiving  stolen  goods,  statements  made  by 

the  prisoner  to  a  witness,  admitting  that  he  had  received  the 
goods,  and  disclosing  where  they  could  be  found,  and  that  he  had 
better  tell  the  truth  in  the  matter.  Held,  to  be  voluntary  and 
permissible  in  evidence.  Lucasey  vs.  U.  S.,  86. 

3.  Papers  filed  by  the  prisoner  to  sustain  the  allegations  contained  in 

the  original  paper,  if  they  tend  to  establish  the  charge  made  in 
the  indictment,  as  to  guilty  knowledge,  will  be  admitted  in  evi- 
dence. U.  S.  vs.  Gardiner,  89. 

4.  Authenticated  public  documents,  giving  account  of  all  the  mines 

and  all  the  abandoned  mines  in  the  State  of  Luis  Potosi,  are  not 
evidence  to  prove  that  a  certain  mine  did  not  exist.  Ih, 

5.  Evidence  in  rebuttal  must  bear  directly  or  indirectly  upon  the  sub- 

ject matter  of  defence,  and  ought  not  tb  consist  of  new  matter 
unconnected  with  the  defence.  lb, 

6.  A  foreign  law,  and  the  practice  under  the  law,  may  be  proved  by 

one  acquainted  with  the  law  and  the  practice  under  it  lb, 

7.  Certain  letters  were  submitted  by  the  United  States  from  C.  Gar- 

diner, brother  of  the  defendant,  a  witness  for  said  defendant,  who 
neither  admitted  nor  denied  them  to  be  his  handwriting.  A  wit- 
ness for  the  United  States  was  called  who  believed  they  were  in 
the  handwriting  of  the  witness  for  the  defendant. 

Held  that  the  letters  written  after  the  crime  was  committed 
cannot  be  given  in  evidence  as  the  act  of  a  confederate;  and  that 
a  witness  cannot  be  called  to  prove  handwriting  to  contradict 
another  who  has  neither  admitted  nor  denied  that  the  letters 
were  in  his  handwriting.  lb. 


r 
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executive  department. 

1.  Money  received  by  a  naval  officer  for  a  special  designated  purpose, 

ai^d  accompanied  by  instructions  from  the  Secretary  of  the  Navy, 
is  not  covered  by  the  specified  allowances  enumerated  and  pro- 
hibited in  Section  2,  of  the  Act  of  Congress  of  March  3,  1835. 

U.  S.  vs.  Jones,  160. 

2.  The  order  of  the  Secretary  of  the  Navy  to  the  defendant  to  apply  a 

sum  of  money  to  the  payment  of  the  expenses  attending  the 
injuries  received  by  him  while  in  Paris  on  special  duty,  is  obliga- 
tory on  the  accounting  officers  of  the  Treasury.  jd. 

3.  An  order  issued  by  the  head  of  one  of  the  departments  of  the  Gov- 

ernment, for  the  payment  of  an  account  authorized  by  him,  can- 
not be  controlled  by  the  subordinates  of  another  department, 
such  an  order  is  binding  on  all  the  officers  by  whom  the  account 
is  to  be  audited.  Id. 

EXECUTOR. 

See  Ailarney,  Power  of;  Maryland^  Acts  of  18. 

J.  An  Executor  could  renounce  his  right  as  executor  after  acting  as 
such,  and  be  relieved  from  responsibility. 

Easby  vs.  Easby,  207. 

2.  Notwithstanding  the  renunciation  of  an  executor,  under  the 
Maryland  statute  of  1798,  Chap.  loi,  Sub.  Ch.  3,  Sec.  7,  he  can 
come  into  Court  and  take  the  responsibility  by  complying  with 
the  law  at  any  time  before  letters  of  administration  had  been 
granted  to  another.  In  re.  Benton,  315. 

EXTRA  WORK. 
See  Lien,  Mechanics, 

FALSE  PRETENSE. 
See  Confess,  Acts  of  i§  ;  Criminal  Law,  /. 

FALSE  SWEARING. 
See  Conj^ress,  Acts  of  12  ;    Criminal  Law,  2, 

FARO  BANK. 

See    Congress,    Acts  of  14 ;     Criminal  Law,  4;  Maryland, 
Acts  of  i9,    . 

FEES  WITNESS. 
See  Mandamus,  4, 


474  Index. 

foreign  law 

See  Evidence,  6, 

FRAUD. 
See  Ass2g7imeniy  2. 

GEORGETOWN. 
See  Maryland,  Acis  0/  j,  6,  8,  ii,  /j,  ig, 

GEORGETOWN  BRIDGE  COMPANY. 
See  Marylatid,  Ads  of  /j,  14, 

GEORGETOWN,  ORDINANCES  OF. 

1836,  March  20.  This  ordinance  stipulating  that  the  Corporation  shall 
keep  in  repair  forever  the  road  to  the  District  line  west  of  the 
river  does  not  make  it  liable  to  an  indictment  for  not  repairing 
said  road.  Georgetown  vs.  U.  S.,  302. 

GUARDIAN. 

See  Congress,  Acts  of  2j ;     Equity;  Sate  of  Infants*  Real 
Estate, 

1.  The  control  of  a  guardian  of  the  real  estate  of  his  ward  constitutes 

a  sufficient  entry  to  invest  the  ward  with  actual  seizen;  and  on 
the  marriage  of  the  ward  the  authority  of  the  guardian  ceases, 
so  far  as  the  right  of  the  ward  is  concerned. 

Gideon  vs.  McKnight,  132. 

2.  The  will  of  the  maternal  grandfather,  which  declares  that  his  estate 

should  be  held  by  trustees,  in  trust  for  his  daughter  and  heirs, 
free  from  the  control  or  disposal  of  any  husband  she  might  have 
and  exempt  from  his  debts,  contracts  or  engagements,  does  not 
efEect  the  right  of  the  husband  to  the  guardianship  of  his  infant 
children.  Barney  vs.  DeKraft,  etc.,  404. 

3.  Whenever  our  statutes  use  the  term  Guardian,  the  father,  although 

in  one  sense,  the  natural  guardian,  is  never  to  be  included,  unless 
there  be  something  more  which  imperatively  demands  that  it 
should  be  embraced  by  the  expression.  lb, 

*  HABEAS  CORPUS,  WRIT  OF. 

See  Constitutional  Law,  8,  g  ;  Practice  2, 

HUSBAND  AND  WIFE 

I.  A  wife,  unless  she  be  entitled  to  a  sole  and  separate  estate,  can 
bring  no  suit  without  the  union  of  her  husband  in  relation  to 
her  property  or  interests,  either  real  or  personal,  legal  or  equit- 
able. Gideon  vs.  Mc Knight,  132. 
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2.  The  husband  of  the  defendant  was  insolventi  and  largely  indebted 

to  sundry  judgment  creditors,  who  sued  out  attachments  against 
him  and  levied  them  upon  the  defendant's  share  in  the  sale  of 
certain  real  estate  left  by  her  father,  and  now  in  the  hands  of 
Commissioners  appointed  by  the  Court  to  make  partition.  As 
the  proceeds  of  the  sale  was  never  in  the  actual  possession  of  the 
husband,  it  was  held  that  the  attaching  creditors  acquired  no 
right  to  the  proceeds  of  the  sale. 

McVeight  vs.  McKnight,  208. 

3.  In  the  absence  of  consent  on  the  part  of  her  husband,  a  wife  cannot 

dispose  of  her  personal  property  by  will  during  his  lifetime. 

Hines  vs.  Gordon,  222. 

4-  Judge  Mor^ell  held,  that  where  a  husband  voluntarily  abandoned 
his  wife  and  neglected  to  provide  for  her,  she  may  dispose  of  any 
property  she  may  have  subsequently  acquired  in  such  manner  as 
she  may  please.  lb . 

HANDWRITING. 
See  Evidence^  7. 

A  witness  who  was  sent  by  the  United  States  lo  Mexico  for  the 
purpose  of  getting  a  knowledge  of  the  handwriting  and  seals  of 
certain  official  persons,  will  not  be  permitted  to  testify  as  to  his 
knowledge  of  the  handwriting  of  the  officers  he  saw  make  their 
signatures  and  the  impression  of  the  seals;  the  danger  of  con- 
cocting evidence  is  too  great.  U.  S.  vs.  Gardiner,  89. 

HOMICIDE. 
See  Criminal  Law,  5. 

INFANCY. 

See  Maryland^  Acts  of  /,  10.     Orphans'  Court,  /. 

In  all  cases  where  an  infant  is  a  Ward  of  Chancery,  no  act  can 
be  done  afEecting  the  person,  property  or  estate  of  the  minor, 
unless  under  the  direction  express  or  implied  of  the  Chancery 
Court  itself.  In  re.  Lindsley,  Guardian,  430. 

INJUNCTION,  WRIT  OF. 
See  Building  Association,  j. 

INN  KEEPER. 

m 

I.  The  law  of  the  Corporation  of  Washington,  passed  on  the  8th  of 
October,  1854,  is  null  and  void  so  far  as  it  prohibits  the  sale  of 
liquors  to  be  drunk  on  the  premises  in  ordinaries,  taverns  or 
inns.  Werner  vs.  Corporation  of  Washington,  175. 
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3.  A  keeper  of  a  licensed  ordinary,  tavern  or  inn,  has  the  right  to  sell 
liquors  at  his  bar  for  the  use  and  the  entertainment  of  his  guests; 
and  that  his  right  to  sell  liquors  extend  to  his  guests  as  well  at 
their  meals  as  at  the  bar.  lb, 

5.  That  there  is  no  substantial  difEerence  in  selling  liquors  to  his 
guests  at  the  bar,  and  selling  to  them  at  their  meals.  lb, 

INSANITY. 

I.  Insanity  caused  by  drunkenness,  where  the  party  is  not  intoxicated 
at  the  time  of  the  commission  of  the  offence  charged,  excuses  as 
much  as  any  other  form  of  insanity  contracted  involuntarily. 

U.  S.  vs.  Woodward,  119. 

» 

3.  The  law  does  not  require  that  the  insanity  which  absolves  from  the 
crime  should  exist  for  any  definite  period,  but  only  that  it  exists 
at  the  moment  when  the  act  occurred  with  which  the  accused 
stands  charged.  The  time  when  the  insanity  is  to  operate  is 
the  moment  when  the  crime  charged  upon  the  party  was  com- 
mitted, if  committed  at  all.  U.  S.  vs.  Sickles,  319. 
* 

3.    Every  one  is  presumed  to  be  sane  who  is  charged  with  a  crime,  but 

when  evidence  is  adduced  that  a  prisoner  is  insane,  conflicting 
testimony  makes  it  a  question  for  the  jury,  and  raises  a  reason- 
able doubt  which  should  avail  a  prisoner  on  a  defence  of  insanity 
as  to  any  other  matter  of  fact.  lb, 

INSTRUMENT,  LOST. 

The  convention  created  for  the  settlement  of  claims  between 
Brazil  and  the  United  States,  held  in  the  case  of  the  American 
Brig  Caspian,  condemned  and  sold  as  a  prize  of  war  at  Monte- 
video, that  the  proof  of  an  assignment  of  a  claim  for  indemnity 
for  the  loss  of  personal  property  by  the  pilot  of  the  brig,  which 
had  been  mislaid  or  lost  could  not  be  supplied  by  parol  proof  or 
by  a  copy  of  the  same,  but  required  the  original  to  be  produced, 
in  order  to  establish  the  claim  in  the  assignee. 

Bell  vs.  Lewis,  136. 

INTOXICATING    LIQUORS,  SELLING. 
See  Justice  of  the  Peace, 

JUDGMENT. 
See  Replevin^  j. 

JUDGMENT,  ARREST  OF. 

See  Practice^  i. 
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judicial  acts. 

See  Congress^  Acts  0/4. 

JURISDICTION. 

See  Constitutional  Law;    Court  Martial^  2;  Mandamns^  j; 
Orphans*  Court,  /,  2;  Patent  Law,  4, 

Where  an  issue  from  the  Orphans'  Court  is  pending  in  the  Cir- 
cuit Court,  as  to  whether  a  paper  is  the  last  will  and  testament  of 
the  deceased  or  not,  and  the  question  to  be  decided  as  to  which 
of  two  papers  is  the  last  will  and  testament  of  said  deceased,  the 
Orphans'  Court  has  no  jurisdiction  to  pass  upon  the  question  as 
to  whether  another  paper  is  the  last  will  of  the  deceased,  as  the 
Orphans'  Court  had  divested  itself  of  the  jurisdiction  of  that 
question.  Armstrong  vs.  Johnson,  13. 

JURY. 

See  Criminal  Law,  6;  Declarations,  2\  Evidence,  i;  Insan- 
ity, j;  Malice;    Will,  4, 

JURY,  INSTRUCTION  TO. 

1.  The  Court  is  not  bound  to  grant  an  abstract  instruction;  that  in 

answering  a  prayer  the  judge  gives  an  opinion  when  he  modifies 
the  instruction  asked  for  on  an  abstract  point  of  law  it  is  error. 

U.  S.  vs.  Herbert,  210. 

2.  The  Criminal  Court  should  not  instruct  the  jury  that  upon  the 

whole  evidence  the  prisoner  is  entitled  to  an  acquittal.  lb, 

JUSTICE,  FUGITIVES  FROM. 
See  Congress,  Acts  0/2, 

JUSTICE  OF  THE  PEACE. 

Held:  Upon  a  writ  of  habeas  corpus  hearing,  that  the  Act  of 
Congress  approved  August  5,  1861,  as  to  the  offence  of  selling 
intoxicating  liquors,  conferred  the  power  only  upon  Justices  of 
the  Peace  to  examine  into  the  charge  made  and  discharge  the 
accused  or  hold  him  to  bail. 

U.  S.  ex.  rel.  Kiehler  vs.  The  Marshal,  392. 

LAND   COMMISSIONERS. 

See  Congress,  Ads  0/  j2. 
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land  office. 

The  decision  of  the  Commissioner  of  the  General  Land  Office 
ordering  a  farther  examination,  on  the  ground  that  the  return  of 
a  survey  made  by  the  Surveyor  General  of  California  represented 
the  tract  as  containing  more  than  the  quantity  sold  and  confirmed 
was  a  proper  exercise  of  the  duties  of  his  office. 

U.  S.  ex.  rel.  Castro  vs.  Hendricks,  293. 

LAND  PATENT. 
See  Mandamus,  4. 

LAND  SCRIPT. 
See  Congress,  Acts  of  jj,  16,  ig,  24, 

COURTS. 

LEVY  COURT. 
See  Congress,  Ads  of  S. 

LICENSE. 

See  British  Statutes,  i;  Marylands  Acts  of  5,  7/  li^asAington, 
Ordinances  of  2, 

LIEN. 
See  Replevin,  2. 

LIEN,  MECHANICS'. 

See  Congress,  Acts  of  18, 

Under  the  lien  law  no  extra  work  not  completed  within  three 
months  preceding  the  filing  of  the  claim  in  the  Clerk's  Office  is 
covered  by  the  lien.  Caldwell  vs.  Winder,  24. 

LIMITATION,  STATUTE  OF. 

In  a  suit  against  the  endorsors  on  a  promissory  note,  the  defend- 
ant answering  interposed  the  plea  of  the  statute  of  limitation,  to 
which  the  plaintiff  replied  that  the  defendant  was  beyond  seas 
during  the  time  covered  by  the  defendant's  plea,  and  the  defend- 
ant rejoined,  that  he  was  within  the  jurisdiction  of  the  Court  for 
four  days  during  the  time,  to  the  knowledge  of  the  plaintiff. 
The  plaintiff's  demurrer  to  the  defendant's  rejoinder  was  held 
bad.  Patriotic  Bank  vs.  Webster,  47. 
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# 

MAUCK. 
The  burden  of  rebutting  the  presumption  of  malice  by  showing 

circumstances  of  alleviation  excuse  or  justification  rests  on  the 
prisoner,  and  it  is  incumbent  on  him  to  make  out  such  circum- 
stances to  the  satisfaction  of  the  jury,  unless  they  arise  out  of  the 
evidence  produced  against  them.  U.  S.  vs.  Sickles,  319. 


MANDAMUS,  WRIT  OF. 

See  Election,  6. . 

1.  The  petitioner,  Aaron  Goodrich,  was  appointed  Chief  Justice  of  the 

Supreme  Court  of  the  Territory  of  Minnesota  by  the  President, 
with  the  advice  and  consent  of  the  Senate  for  the  full  term 
of  four  years.  After  he  had  held  the  office  for  18  months, 
or  thereabouts,  he  received  notice  of  the  appointment  of  Judge 
Fuller  by  the  President,  with  the  advice  and  consent  of  the 
Senate,  to  fill  the  office  of  Chief  Justice  of  the  Supreme  Court 
of  the  said  Territory  in  his  place  and  stead. 

At  the  end  of  the  term,  holding  himself  in  readiness  in  the 
meantime  to  discharge  the  duties  of  the  said  office,  he  applied  to 
the  Court  for  a  mandamus,  directed  to  the  Secretary  of  the 
Treasury,  to  settle  and  pay  his  salary  for  the  remainder  of  the 
term  of  four  3  ears,  after  he  was  refused  payment  of  the  same  by 
the  accounting  officer.    The  application  was  denied. 

U.  S.  vs.  Guthrie,  140. 

2.  By  the  terms  of  the  Act  of  Congress  of  August  the  26th,  1852,  the 

Superintendent,  as  public  printer,  is  subject  wholly  to  the  control 
of  th^  joint  committee  on  printing,  provided  by  said  Act., 

Tucker  vs.  Seaman,  151. 

3.  This  Court  has  no  jurisdiction  to  grant  the  relater  relief  by  writ  of 

mandamus,  the  respondent  having  a  discretion  to  decide  the 
matter  in  controversy,  and  this  Court  cannot  control  him  in  the 
exercise  of  that  discretion.  lb, 

4.  A    mandamus    will    not  lie  to  compel  the   Commissioner  of  the 

General  Land  Office  to  issue  a  patent  to  the  petitioner  for  more 
land  than,  in  the  judgment  of  the  Commissioner,  he  was  entitled 
to,  the  quantity  of  land  to  which  petitioner  was  entitled  being  a 
question  to  be  determined  by  the  Commissioner  upon  all  the 
evidence  and  facts.  U.  S.  ex  rel.  Castro  vs.  Hendricks,  293. 

5.  A  writ  of  mandamus  will  be  refused  to  command  the   Marshal  of 

the  District  of  Columbia  to  pay  the  petitioner,  an  attorney  of  this 
Court,  witness  fees.  Especially  will  it  be  the  case  when  the 
judge  of  the  Criminal  Court  decides  the  petitioner  is  not  entitled 
to  the  same.  U.  S.  ex.  rel.  Jones  vs.  Seldon,  332 
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married  women. 

I.  Where  a  woman  during  coverture  makes  a  contract  in  refer- 
ence to  her  separate  estate,  and  subsequently  after  the  death  of 
her  husband  promises  to  pay  the  same,  she  is  liable. 

Bibbs  vs.  Davis,  364. 

MARYLAND,  LAWS  OF. 

1.  1715,  Ch.  39,  sections  21  and  22.    Giving  the  County  Courts  super- 

vision of  the  estates  of  infants. 

DeKraft  vs.  Barney,  411. 

2.  I7i7»  Ch.  13,  section  2.    Enacted,  that  no  free  neg^o  shall  be  ad- 

mitted or  received  as  evidence  wherein  any  Christian 
white  person  is  concerned.  Reed  vs.  Campbell,  428. 

3.  1 75 1,  Ch.  25.    By  this  act  Georgetown  was  erected  into  a  town. 

Georgetown  vs.  U.  S.,  305. 

4*    I777»  Ch.  8.    Prior  to  this  act  the  Commissary-General  had  juris- 
diction only  in  testamentary  affairs. 

DeKraft  vs.  Barney,  41  z. 

5.  1780,  Ch.  24.    An  act  licensing  and  regulating  ordinary  keepers. 

Werner  vs.  Corporation  of  Washington,  180. 

6.  1783,  Ch.  27.    Extending  the  boundaries  of  Georgetown. 

Georgetown  vs.  U.  S.,  305. 

7.  1784,  Ch.  37,  section  24.    Prohibiting  the  sale  of  liquors,  except 

in  Annapolis. 

Winer  vs.  Corporation  of  Washington,  182. 

8.  1784,  Ch.  45.    Further  extending  the  boundaries  of  Georgetown. 

Georgetown  vs.  U.  S.,  305. 

9.  1785,  Ch.  72,  section  25.    Giving  costs  on  overruling  a  demurrer. 

McGuire  vs.  Briscoe,  56. 

10.  1789,  Sub  Ch.  15,  section  12.    Abolishing  the  Orphans'  Jury,  and 

authorizing  the  Orphans'  Court  to  inquire  into  the  manage- 
ment of  the  property  or  person  of  any  infant. 

DeKraft  vs.  Barney,  412. 

11.  1789,  Ch.  23.    Incorporating  the  town  of  Georgetown. 

Georgetown  vs.  U.  S.,  305, 

12.  1791,  Section  6.    That  a  foreigner  may  hold  and  convey  as  though 

he  was  a  citizen.  Dixon  vs.  Walker,  317. 

13.  1691,  Ch.  81.    Incorporating  the  Georgetown  Bridge  Company. 

Georgetown  vs.  U.  S.,  306. 

14-    I795i  Ch.  44.    Authorizing  the  Georgetown  Bridge  Company  to 
construct  a  road.  lb. 


Index.  481 

i6.     1797,  Ch.  56.    Giving  Georgetown  additional  powers.  lb. 

17.  1796,  Ch.  1 10.    Extended  to  faro  bank  when  set  up  in  a  tavern,  etc. 

Marcus  vs.  U.  S.,  350. 

18.  1798,  Ch.  loi,  Sub.  Ch.  2,  Sec.  13.    As  to  nuncupative  wills. 

In  re.  Will  of  Kelby,  150. 

1798,  Ch.  loi,  Sub.  Ch.  3,  Sec.  7.    As  to  the  renunciation  of  an 
executor.  In  re.  Will  of  Benton,  315. 

1798,  Ch.  loi,  Sub.  Ch.  II.    Distribution  of  an  intestate's  estate. 

Reed  vs.  Campbell,  419. 

1798)  Ch.  loi,  Sub.  Ch.  12,  Sec.  10.    Allowing  a  guardian  to  sell  a 
*  part  of  the  real  estate  of  an  infant.        In  re.  Mount,  44. 

1798,  Ch.  loi,  Sub.  Ch.  13.    Devise  or  bequest  considered  in  bar  * 
of  dower.  Reed  vs.  Campbell,  418. 

19.  1799,  ^^'  ^5'    Oiving   additional  power   to  the    Corporation    of 

Georgetown.  Georgetown  vs.  U.  S.,  305. 

MECHANICS'  LIEN. 
See  Lieriy  Mechanics*. 

MILITARY,  CALLING  OUT  THE. 
See  Constitution^  4, 


See  Enlistment, 


MINOR. 


NAVY. 


See  Congress^  Acts  of  7,  20^  2j,  ji;  Enlistment;  Executive 
Department y  /,  2. 

NEGOTIABLE  PAPER. 

1.  Where  a  note  payable  to  the  plaintiff  or  order  was  endorsed  over  to 

a  bank  for  collection,  and  the  bank  was  unable  to  collect  it,  the 

endorser  may  bring  his  action  against  the  maker  without  regard 

to  the  endorsee  for  collection,  and  may  erase  the  cashier's  or 

endorser's  name  from  the  note  without  affecting  his  right  to 

recover  as  against  the  maker. 

Greenhough  vs.  Ke3rworth,  9. 

2.  In  an  action  against  a  bank  on  a  promissory  note  taken  for  collec- 

tion, the  burden  of  proof  rests  with  the  bank  to  show  that  the 
notary  made  the  proper  demand  on  the  maker  of  the  note,  either 
at  his  place  of  business  or  at  his  residence. 

Ellsworth  vs.  Bank  of  Wash.,  21. 
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•    new  trial. 

I.  Where  a  prisoner  has  been  for  a  long  time  so  far  of  unsound 
mind,  frequently  if  not  uniformly,  as  to  be  wholly  unconscious 
and  irresponsible  for  his  acts:  Held,  That  the  knowledge  of  the 
above,  after  conviction,  will  not  be  a  reason  for  granting  a  new 
trial.  U.  S.  vs.  Woodward,  119. 

NON-RESIDENT. 

■ 

See  Constitution^  5. 

NUNCUPATIVE  WILL. 
See  Willy  2,  j;  British  Statute,  2;  Maryland,  Acts  of  18. 

NUISANCE. 
See  Criminal  Law,  6,  7. 

OFFICERS,  CONSTABLE. 

I.  A  constable  who  uses  a  criminal  process  behind  which  to  enter 
forcibly  a  man's  premises,  ostensibly  to  serve  a  civil  warrant  for 
debt,  and  for  the  purpose  of  taking  unlawful  possession  of  prop- 
erty held  lawfully  as  a  pledge  for  a  debt,  prostitutes  the  law  to 
the  basest  purposes,  and  will  be  dismissed  from  office. 

U.  S.  vs.  Merryman,  337 

OFFICER,  RESISTING  AN. 
See  Criminal  Law,  3, 

ORPHANS'  COURT. 

See  Court, 

PARDON. 

I.  The  President  of  the  United  States  has  the  power  to  grant  a 
conditional  pardon  for  a  capital  offence.  In  re.  Wells,  187. 

PARTITION. 
See  Husband  and  H'i/e,  2. 

PARTNERSHIP. 
See  Building  Association,  2. 

PARTY  TO  THE  RECORD. 
See  Constitution,  6, 


Indbx.  483 

PARTY- WALL. 

1.  Where  the  defendant  uses  a  party-wall  in  the  erection  of  his  adjoin- 

ing  store,  and  is  put  to  necessary  expense  in  making  the  party- 
wall  fit  for  his  use,  the  jury  in  assessing  the  damages  may  take 
in  consideration  such  extra  expense,  unless  the  party  or  those 
under  whom  he  claims  waived  the  defects. 

Dermott  vs.  Fowler,  124. 

2.  On  the  resurvey  of  property  it  was  found  that  the  dividing  wall  of 

nine  inches  was  built  wholly  nine  inches  or  more  on  the  defend- 
ant's lot  When  the  defendant  desired  to  rebuild  he  pulled  down 
the  dividing  wall,  and  was  building  a  party- wall  on  the  resur- 
veyed  party-line,  when  he  was  enjoined  from  doing  so,  the  Court 
deciding  that  after  the  wall  had  remained  where  it  was  for  over 
twelve  years  it  could  not  be  pulled  down  and  rebuilt,  on  the 
resurveyed  party-line  but  must  be  rebuilt  on  the  old  site. 

Wilson  vs.  Leiberman,  312. 

3.  Also  that  where  a  nine  inch  party-wall  is  torn  down  it  cannot  be 

rebuilt  by  a  fourteen-inch  wall.  lb. 


PATENT  LAW. 

See  Congress y  Acts  of  2iy  22 y  ^5,  34. 

1.  Where  an  invention  has  been  discovered  and  in  public  use  for  two 

years  or  more,  prior  to  filing  the  application  for  patent  as  a  new 
discovery  in  the  art,  a  patent  will  be  denied  by  this  Court.  Rule 
also  stated  when  knowledge  of  the  invention  had  been  suppressed 
and  kept  a  secret  for  a  term  of  years;  and  also  the  rule  when  a 
foreign  patent  has  been  obtained  for  the  alleged  invention. 

Lovering  vs.  Dutcher,  367. 

Snowdeu  vs.  Pierce,  386. 

2.  Where  a  question  of  interference  is  decided  by  the  Commissioner 

of  Patents  on  appeal  to  the  Circuit  Court,  the  question  to  be 
decided  by  the  Court  under  the  Act  of  July  4,  1836,  is  who  is  en«- 
titled  to  a  patent*  Lovering  vs.  Dutcher,  367. 

3.  The  appeal  to  the  Judges  lies  from  the  Commissioner  under  the  old 

system,  and  has  not  been  expressly  taken  away.  We  have  no 
right  to  infer  or  conclude  that  it  has  been  taken  away  by  impii- 
cation  by  the  creation  of  the  Appeal  Board  of  Bxaminers-in. 
chief,  with  the  right  of  appeal  from  them  to  the  Commissioner 
All  such  implication  is  repelled  by  the  fact,  well  known^  that 
an  express  repealing  clause  in  the  Act  of  186 1,  on  its  passage 
through  the  Legislature,  was  stricken  out, 

Suowden  vs.  Pierce,  389. 
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4.  Where  the  case  was  submitted  to  the  Commissioner  of  Patents,  all 
the  testimony  had  been  taken  and  closed  and  the  arguments 
made  before  the  passage  of  the  Act  of  March  2,  1861,  to  compel 
the  applicant  to  go  to  the  Examiner-in-chief  under  this  law  and 
then  to  the  Commissioner  would  give  the  act  a  retrospective 
operation.  Held,  that  the  Circuit  Court  under  the  above  circum- 
stances had  jurisdiction  of  the  appeal.  Id. 

PAYMENT  IN  WORTHLESS  NOTES. 

Where  a  party  takes  bank  notes  in  payment  for  goods  sold 
upon  the  understanding  that  he  should  return  the  notes  to  the 
purchaser  if  they  turned  out  no^  to  be  current.  Held,  That  the 
seller  could  not  maintain  his  action  for  the  price  of  the  goods, 
unless  he  return  or  offer  to  return  the  notes  before  action  brought 
Unless  it  shall  appear  from  the  evidence,  to  the  satisfaction  of 
the  jury,  that  the  buyer  of  the  goods  knew  that  said  notes  were 
issued  to  defraud  the  public,  and  were  worthless  at  the  time  the 
bargain  was  made,  in  which  case  the  jury  would  be  authorized 
to  disregard  the  notes  in  payment  and  return  the  verdict  for  the 
price  of  the  goods,  as  if  no  notes  had  been  given. 

Wilkinson  vs.  Williams,  i. 

PAYMENTS,  APPLICATION  OF. 

Under  the  rule  that  payments  made  by  a  debtor  should  be 
applied  to  the  debt  least  secured.  General  pa3nnents  by  a  debtor 
not  directed  by  him  to  be  applied  to  the  contract  specifically  may 
be  applied  to  the  extra  work,  whether  completed  within  the 
three  months  or  not,  provided  such  extra  work  was  completed 
and  the  money  due  for  it  Caldwell  vs.  Winder,  24. 

PERJURY. 
See  Criminal  Law,  p. 

PENITENTIARY. 

That  the  penitentiary,  although  especially  for  the  purposes 
enumerated  in  the  statutes,  yet  as  it  was  built  by  and  under  the 
control  of  the  United  States,  the  President  has  the  right  to  use 
it  for  the  purpose  of  imprisonment,  when  the  sentence  has  been  ' 
computed  from  hanging  to  imprisonment  for  life. 

In  re.  Wells,  187. 

PENITENTIARY  ACT. 
See  Crimijial  Law,  10. 
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personal  property. 

See  British  Statutes^  2 ;  Distribution;  Husband  and  IPi/e,  3; 
Wills,  3,  4,  6. 

PLEADING. 
See  Limitation,  Statute  of, 

POTOMAC  RIVER. 
See  Congress,  Acts  of  jy, 

POWERS  OF  CONGRESS. 
See  Constitution,  /. 

PRACTICE. 

See  Attorney,  Admiralty,  4, 

I.    A  motion  in  arrest  of  judgment  will  be  dismissed  if  made  after 
judgment  is  rendered  and  execution  issued  thereon. 

Dove,  use  of  Hallack  vs.  Marshal,  201. 

3.    On  testimony  given  in  Court  on  the  return  of  a  writ  of  habeas 
corpus,  if  it  is  clear  to  the  mind  of  the  Judge  that  a  conviction 
for  murder  should  not  take  place,  he  will  order  the  prisoner  t  o 
,  give  bail  for  his  appearance. 

U.  S.  ex  rel.  Herbert  vs.  Marshal,  205. 

PRESIDENT. 

See  Constitutional  Law,  6,8,  p,  10/  Court  Martial,  i;  Pardon; 
Penitentiary, 

PROCESS,  SERVICE  OF. 
See  Cofistitution,  5. 

PROCLAMATION. 
See  Admiralty,  2, 

PUBLIC  DOCUMENTS. 
See  Evidence,  4, 

PUBLIC  MONEY. 
See  Congress,  Acts  of  11, 

PUBLIC  PRINTING. 
See  Congress,  Acts  of  33, 
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RAPE. 
See  Criminal  Law^  lo. 

RATIONS. 
See  Congress^  Acts  of  26. 

REAl,  ESTATE. 
See  British  Statutes,  2:  Descent;  Wills^  j,  5'. 

REASONABLE  DOUBT. 
See  Insanity^  j, 

RECEIVING  STOLEN  GOODS. 
See  Evidence,  2, 

REMOVAL,  POWER  OF. 
See  Mandamus,  7. 

REPEAL. 
See  l^cLshington,  Ordinances  0/4, 

REPLEVIN. 

1.  An  officer  leaving  property  levied  on  in  the  hands  of  the  defendant, 

subjects  it  to  be  seized  upon  by  subsequent  creditors  of  the 
defendant.  Fields  vs.  Crawford,  256. 

2.  An  officer  of  another  State  forfeits  any  lien  he  may  have  on  prop- 

erty levied  on,  by  allowing  it  to  be  taken  out  of  the  jurisdiction 
of  the  State.  '  lb. 

3.  The  only  judgment  that  can  be  issued  in  favor  of  the  defendant  in 

replevin  is  one  cent  damages  and  a  retorno  kabendo;  he  must 
rely  upon  a  suit  on  the  replevin  bond  for  his  damages.  lb. 

RIOT. 
See  Criminal  Law,  11, 

SALE  UNDER  A  DEED  OF  TRUST. 

See  Deed  of  Trtist, 

SALE  OF  INFANTS'  REAL  ESTATE. 

See  Maryland,  Acts  of  18. 

The  Act  of  Maryland  of  1798,  Ch.  loi,  Sub.  Ch.  12,  Section  10, 
allowing  the  guardian  tosell  a  part  of  the  real  estate  of  the  infant 
does  not  authorize  the  Court  setting  in  Chancery  to  decree  the 
sale  of  the  whole  of  the  said  real  estate.  In  re.  Mount,  44. 
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SCHOOL  TAX. 
See  H^askingion^  Ordinances  of^  i. 

SEAL. 
See  Handwriting. 

SEPARATE  ESTATE. 
See  Husband  and  Wife,  i;  Married  Women, 

SLAVE,  PUNISHING  A. 
See  Criminal  Law,  7. 

SLAVE  TRADE  ACT. 
See  Congress,  Acts  of  7. 

SOLDIERS. 
See  Constitutional  Law,  8, 

SOLDIERS,  SELLING  LIQUORS  TO, 
See  Congress,  Acts  of  js, 

STATUTES,  CONSTRUCTION  OF. 

1.  That  under  the  sixth  section  of  the  Act  of  Congress  of  August  23, 

1842,  allowing  certain  officers,  while  commanding  separate  posts, 
double  rations,  among  them  being  "the  commandant  of  each 
permanent  or  fixed  post  garrisoned  with  troops.**  Under  the 
evidence  it  was  held,  that  the  marine  station  at  the  Navy  Yard  in 
Washington  was  a  permanent  or  fixed  post  garrisoned  by  troops, 
and  therefore  the  plaintiff  is  entitled  to  the  ration^  allowed  by 
said  act.  Tyler  vs.  Walker,  35. 

2.  The  fugitive  slave  law  of  1850  is  as  applicable  to  this  District  as  to 

any  of  the  States,  and  as  this  is  a  Circuit  Court  of  the  United 
States  its  authority  to  appoint  commissioners  under  that  taw  is 
clear.  U.  S.  ex.  rel.  Copeland,  402. 

STATUTES  GIVEN  IN  FULL. 

29th,  Charles  //,  Ch.  3,  Sections  19,  20,  22 150 

II  and  12,  William ///,  Ch.  6 318 

4  Anne  Ch.  16,  Sec.  34 150 

Act  of  Congress,  March  i,  1823,  Sec.  3 91 

Act  of  Congress,  March  3,  1835,  Ch.  27,  Sec.  2 162 

Act  of  Congress,  July  4,  1836,  Sec.  8 368 

Act  of  Congress,  August  23, 1842,  Sec.  6 '37 

Act  of  Congress,  May  17,  1848,  Ch.  5 189 
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Act  of  Maryland,  1780,  Ch.  24,  Sections  4,  6, 10 « 181 

Act  of  Maryland,  1784,  Ch.  37,  Sec.  24 182 

Act  of  Maryland,  1785,  Ch.  72,  Sec.  25 56 

Act  of  Maryland,  1798,  Ch.  loi,  Sub.  Ch.  2,  Sec.  2 150 

Act  of  Maryland,  1798,  Ch.  loi;  Sub.  Ch.  3  Sec.  7 315 

STREETS. 
See  Congress,  Acts  of  ^,  6. 

1 .  The  power  of  grading  and  regrading  the  public  streets  of  Washington 

must  be  considered  as  a  continuing  power  in  the  corporation,  to 
be  exercised  whenever  and  as  often  as  the  health,  improvement 
and  prosperity  of  the  city  makes  it  necessary.  ^ 

Smoot  vs.  Corporation  of  Washington,  122. 

2.  The  Corporation  of  the  City  of  Washington  has  power  to  regrade 

the  streets  of  the  city  under  its  charter,  without  making  com- 
pensation for  individual  injuries,  unless  in  exercising  the  power 
given  it  acted  corruptly  or  with  a  design  to  injure;  the  power  is  a 
continuing  power,  to  be  exercised  whenever  deemed  proper. 

Smith,  use  of  Cushing  vs.  Washington,  220. 

TESTAMENTARY  AFFAIRS. 
See  Maryland,  Acts  0/4, 

TIPPUNG  HOUSES.   . 
See  Criminal  Law,  12, 

TITLE. 
.5"^^  British  Statutes,  j. 

TREATY  WITH  MEXICO. 
See  Congress,  Acts  of  2^  31, 

USURY. 
See  Building  Association,  i, 

VOID  LAW. 
See  Washington,  Ordinances  of  3, 

WARRANT  EXHIBITING  A. 
See  Criminal  Law,  8, 

WASHINGTON  CHARTER  OF. 
See  Congress,  Acts  of  10,  30. 
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washington,  ordinances  of. 

1.  1849.    May  30. )  Authoriziiig  the  names  of  certain  peirsons  to   be 
1850.    Oct.   II.  I     entered  on  the  list  of  qualified  voters  and  subject 

to  a  school  tax.       Green  vs.  McCommick,  190. 

2.  1853.    May  14.    Providing  for  submitting  to  the  voters  the  question 

of  license  or  no  license. 

Werner  vs.  Corp.  of  Wash.,  183. 

3-     1853.    June    3.    Section  4.    Making  an  addition  to  the  number  of 

sessions  the  Boards  may  meet 

Miller  vs.  The  Mayor,  243. 

4.  1853.    June  30.    Repealed  by  the  ordinance  of  Oct.  8,  1854,  as  far 

as  it  authorizes  shop  licenses. 

Werner  vs.  Corp.  of  Wash.)  184. 

5.  1854.    Oct.    8.     Declared  nul  and  void  as  far  as  it  prohibited  the 

sale  of  liquors  to  be  drunk  on  the  premises  in 
ordinaries,  etc.  lb,  157. 

WIDOW'S  RIGHT  UNDER  A  WILL. 
See  Willy  7. 

WILL. 

See  Adoption;  Descent;  Guardian  ^  2;   Husband  and  Wife; 
Jurisdiction, 

1.  In  order  to  make  a  will  effective  it  must  first  receive  the  probate  of 

the  proper  Court.  Baldwin  vs.  Wylie,  126. 

2.  From  1676,  when  the  Act  of  29  ''  Charles  II  "  was  enacted,  no  nun- 

cupative will  can,  under  any  circumstances,  pass  real  estate. 

In  re.  Will  of  Kelby,  149. 

3.  That  by  the  29  ''  Charles  II,"  Ch.  3,  Sections  19,  20  and  22  and  the 

Act  of  Maryland  of  1798,  Ch.  loi,  Sub-Ch.  2,  Section  13,  in  force 
in  this  District,  there  must  be  not  less  than  three  witnesses  to  a 
nuncupative  will,  where  the  amount  of  personal  property  exceeds 
thirty  pounds.  lb, 

4.  It  is  not  necessary  to  the  validity  of  a  will  of  personal  property  that 

it  should  have  a  date,  or  that  it  should  be  in  the  handwriting  of 
the  testator  or  signed  by  him,  or  have  any  subscribing  witness; 
provided  it  was  drawn  at  his  request  and  according  to  his  dicta- 
tion, he  being  then  of  sound  and  disposing  mind,  and  capable  of 
executing  a  valid  deed  or  contract,  which  the  Court  held  was  a 
question  for  the  jury  to  decide.  Darrell  vs.  Brooke,  329. 
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5.  A  will  to  convey  land  must  be  perfect,  and  executed  with  all  the 

forms  and  solemnities  required  by  law.  No  defect  in  its  execu- 
tion can  be  aided  or  supplied  by  parol  proof. 

In  re.  Mclntire,  539. 

6.  A  will  of  personal  property  must  be  perfect  on  its  face,  or  it  must 

appear,  if  incomplete  or  defective,  that  it  was  intended  by  the 
testator  that  it  should  operate  as  his  will  in  its,  unfinished  state, 
or  that  he  was  prevented  from  completing  the  contemplated  for- 
malities by  being  overtaken  by  sickness  or  some  other  casualty. 

lb, 

7.  A  widow,  after  receiving  the  portion  of  her  husband's  estate, 

devised  and  bequeathed  to  her,  cannot  claim  the  surplus  remain- 
ing in  the  hands  of  the  executor,  after  pa3dng  the  debts  and  lega- 
cies. See  Act  of  Maryland  of  1798,  Ch.  loi,  Sub-Chap.  13,  Sees. 
I,  2  and  3.  Reed  Ex.  vs.  Campbell,  417. 

Wllyly,  NUNCUPATIVE: 
See  British  Statutes^  2^  4;  Maryland^  Acts  of  18;    IVitt,  2, 

WITNESSES. 
See  Declarations,  i;  Evidence ,  7/  Handwriting;  Wills,  j. 

WORDS,  CONSTRUCTION   OF. 

BEYOND  SEAS. 
See  Limitation,  Statute  of, 

GUARDIAN. 
See  Guardian,  5. 

OCCUR. 
See  Constitution,  j;   Constitutional  Law,  2, 

WRITS. 

■ 

See  Attachment:  Habeas  Corpus;  Injunction;  Mandamus, 
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